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SHOULD THE TAIL WAG THE DOG?: THE POTENTIAL
EFFECTS OF RECIDIVISM DATA ON CHARACTER
EVIDENCE RULES
CHARLES H. ROSE I*
I. INTRODUCTION
At once, when a man raises his eyes from the common law system of evidence,
and looks at foreign methods, he is struck with the fact that our system is
radically peculiar. Here, a great mass of evidential matter, logically important'
and probative, is shut out from the view of the judicial tribunals by an imperative
rule, while the same matter is not thus excluded anywhere else .... [W]e alone
have generated and evolved this large, elaborate, and difficult doctrine.'
The words of Professor James Bradley Thayer, a master of the law of evidence, 2
still ring out across the years. From 1898 until the present day, these words have
captured the essence of evidentiary law and its common law heritage. In Thayer's
day, the evidence rules represented a precedent-setting application of common sense
to legal issues. They balanced the needs of the state to determine the truth of an
occurrence, with a commitment by the state to ensure that individual rights are
protected.3 As a result, present evidentiary law has been forged in the crucible of
common sense and vast experience.4 At its best, it balances competing values with
great dexterity, while at its worst, it leaves us scratching our heads and wondering
why we cannot fashion a more rational and cogent way to deal with the very human
dynamics of the law.
Humanity's presence in the courtroom continually pushes evidentiary law in
different directions. Character evidence is one spot where the rules ebb and flow
with societal concerns and an always developing understanding of what it means to
be human. It is an area within the Federal Rules of Evidence where common sense,
social science, and public policy go hand in hand.5 The boundaries of admissible
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1. JAMES BRADLEY THAYER, A PRELIMINARY TREATISE ON EVIDENCE ATTHE COMMON LAW 1-2 (1898).
2. See 1 JOHN HENRY WIGMORE, WIGMORE ON EVIDENCE, at xiv (2d ed. 1923) (1904) (identifying

Professor Thayer as a dominant scholar in evidence) [hereinafter WIGMORE, EVIDENCE].
3. See THAYER, supra note 1, at 3-4.
4. According to Thayer, the law of evidence
is attending to practical ends. Its rules originate in the instinctive suggestions of good sense,
legal experience, and sound practical understanding; and they are seeking to determine, not what
is or is not, in its nature, probative, but rather, passing by that inquiry, what, among really
probative matters, shall, nevertheless, for this or that practical reason, be excluded, and not even
heard by the jury.
Id. at 4.
5. 1A JOHN HENRY WIGMORE, WIGMORE ON EVIDENCE § 54.1, at 1152 (Peter Tillers rev. ed. 1983)
[hereinafter WIGMORE REVISED].
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evidence have been redefined before.6 This Article posits that it is time to do so
again.7
The Federal Rules of Evidence allow for the use of propensity evidence in a
fashion that creates situations where the tail of propensity evidence and nonpropensity theories of character wag the dog of evidentiary law. Recently completed
studies in the recidivism rates of released prisoners provide data that now allows us
to empirically look at how we approach the propensity character rules of evidence.
Recidivism rates are a statistical analysis of the relationship between an individual's
previous criminal activity and current criminal activity. Recidivism occurs when a
convicted felon is released from prison and subsequently engages in criminal
activity.8 Governments use recidivism research to develop programs to handle
rehabilitation, incarceration, and sentencing.9 A careful review of those studies
suggests ways to increase the amount of relevant information available to the finder
of fact while protecting the constitutional rights of the accused.
Recent studies indicate that there is a strong statistical correlation between
previous convictions for both property crimes and drug crimes and recidivating
offenses that constitute the same type of misconduct. These studies expose the fact
that the statistical correlation between previous convictions for sexual misconduct
and recidivating offenses of the same type is low, calling into question the current
evidentiary treatment of sexual offenses. 0 A detailed analysis of the relevant reports
The issue then becomes what sort of balance should be used to weigh the legitimate probative
importance of the evidence against the danger of its improper use by the jury and how
effectively trial judges use their authority to exclude for undue prejudice to regulate the danger
of prejudice when persistent advocates do their utmost to find a legitimate basis for the
admission of evidence reflecting badly on character and to persuade the court that the dangers
of prejudice are outweighed by the legitimate benefits of the evidence.
Id. (explaining how character evidence is, or is not, admitted at trial).
6. See 1WIGMoRE, EVIDENCE, supra note 2, §56, at 269-70. Wigmore laid out the historical development
of cases where the character of the accused became admissible when it had not previously been so. Examples
included capital indictments, the relationship between charged perjury and being a man of property, and peaceful
disposition. Id.
7. IA WiGMORE REVISED, supra note 5, § 54.1, at 1156 n.2.
However, we see no good reason to shy away from what we see to be true merely because the
implications of the truth are far-reaching and do to a degree undermine the significance of our
own enterprise, viz., that of assessing and describing the usual legal treatment of various types
of evidence and of explaining the reasons for that treatment.
Id. at 1159 n.2.
8. MICHAELD. MALTZ, RECIDIVISM 1 (1984). Maltz defines recidivism as "reversion of an individual to
criminal behavior after he or she has been convicted of a prior offense, sentenced, and (presumably) corrected."
Id.
9. For examples of recidivism research, see ALLEN J. BECK& BERNARD E. SHIPLEY, BUREAU OF JUSTICE
STATISTICS, RECIDIVISM OF PRISONERS RELEASED IN 1983 (1989), available at http://www.ojp.usdoj.gov/bjs/
pub/pdf/rpr83.pdf; PATRICK A. LANGAN & DAVID J. LEVIN, BUREAU OF JUSTICE STATISTICS, RECIDIVISM OF
PRISONERS RELEASED IN 1994 (2002), availableat http://www.ojp.usdoj.gov/bjs/pub/pdf/rpr94.pdf; PATRICK A.
LANGAN, ERICA L. ScHMrIT & MATTHEW R. DUROSE, BUREAU OF JUSTICE STATISTICS, RECIDIVISM OF SEX

OFFENDERS RELEASED FROM PRISON IN1994 (2003), availableat http://www.ojp.usdoj.gov/bjs/pub/pdf/rsorp94
.pdf; U.S. SENTENCING COMM'N, MEASURING RECIDIVISM: THE CRIMINAL HISTORY COMPUTATION OF THE

FEDERAL SENTENCING GUIDELINES (2004), available at http://www.ussc.gov/publicat/RecidivismGeneral.pdf
[hereinafter MEASURING RECIDIVISM].
10. At a minimum, further research is necessary before crafting or modifying evidentiary rules dealing with
the admissibility of prior sexual misconduct. The recidivism data available in the studies relied upon in this Article
deal with offenses from several different states. Each state treats character evidence of prior sexual misconduct in
a different manner. Where appropriate, this Article will identify the current law concerning prior sexual misconduct
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identifies specific factors explaining the statistical relationships between property
crimes, drug crimes, and prior offenses. The analysis also identifies gaps in our
knowledge of the correlation between prior and future sexual misconduct that
warrant further study. Finally, the analysis supports drafting new propensity
character evidence rules where our knowledge of the relationship between character
traits as they relate to specific types of offenses has sufficiently matured.
Recidivism data analysis impacts our current views on the proper use of
propensity evidence. This data supports modifying the character evidence rules by
applying the behavioral sciences properly while grounding the changes in the
historical underpinnings of evidentiary law. Developments in the behavior science
field of personality explain and verify the connection between character traits and
actions in specific situations. These new theories, interactionism and latent-statetrait theory, challenge the current legal reasoning behind the propensity character
rules of evidence. Interactionism and latent-state-trait theory place into context the
historical underpinnings of the character evidence rule and show how it relates to
the common law.
It is time to fashion clear, cogent rules of character evidence that accurately
reflect human nature, the social sciences, and the historical underpinnings of the
common law. The statistical data gathered by the federal government provide that
opportunity. Two separate government agencies have produced recidivism statistics.
This Article will review each of the studies and then suggest which, if any, will
assist in drafting new evidentiary rules. The applicable studies are the fifteen-year
U.S. Sentencing Commission report released in May of 2004," which served as a
"'performance review' of criminal history's predictive ability,"' 2 and the three
Bureau of Justice Statistics reports on recidivism, titled Recidivism of Prisoners
Released in 1983 (1989),"3 Recidivism of Prisoners Released in 1994 (2002),' and
Recidivism of Sex Offenders Released from Prison in 1994 (2003)."s
While not designed or intended to address the use of character evidence at trial,
these studies serve as an excellent window through which to view the validity of
past criminal behavior for its predictive ability; they assist in establishing the
veracity and degree of logical relevancy between past conduct of a specific nature
and future similar conduct. This Article will examine possible changes to the
propensity character rules of evidence for criminal trials based upon this empirical
information. This Article focuses on the use of propensity character evidence in
criminal trials in three different situations dealing with commonly charged offenses
of criminal misconduct routinely handled by our trial courts: property crimes, drug
offenses, and sexual assaults.

and the law that existed when these prisoners were initially convicted. The Federal Rules of Evidence changed their
treatment of character evidence dealing with sexual misconduct in the mid- 1990s. For an in-depth analysis of that
change, see generally Robert F. Thompson U]I,CharacterEvidence and Sex Crimes in the FederalCourts:Recent
Developments, 21 U. ARK. Lrr.E ROCK L. REv. 241 (1999).
11. See MEASURING RECIDIVISM, supra note 9.
12. Id. at 2.
13. See BECK & SHIPLEY, supra note 9.
14. See LANGAN & LEViN, supra note 9.
15. See LANGAN, SCHMrrr & DUROSE, supra note 9.
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Part II of this Article correlates the existing studies and compares their recidivism
data in light of specific offenses. Part I identifies and analyzes the relationship
between psychology, character, and evidence law by focusing on current and
previous theories of personality and their impact on the development of character
evidence. Part IV illustrates the development of the historical and societal
underpinnings of character evidence through the lens of practical application. Part
V combines the issues developed earlier and posits that through a combination of
history, psychology, and statistics we can do a better job of crafting character
evidence rules.
II. AN ANALYSIS OF CURRENT RECIDIVISM DATA
Recidivism data must address and compare categories of prior criminal activity
in light of specifically identified recidivating misconduct if it is to serve as a useful
tool in developing more accurate propensity character evidence rules. The
recidivism data compiled and discussed in this Article are summarized in the
following table. 6
Table 1. Relationships Between Recidivating Prisoners and Their Recidivating
Offense by Either Category of Offense or Specific Offense
PRIOR CONVICTED OFFENSES BY

PERCENTAGE OF PRISONERS COMMITTING THE

CATEGORY

SAME CATEGORY OF OFFENSE WHEN RECIDIVATING.

SEX CRIMES

2.5-7.7

VIOLENT CRIMES

27.5-30.4

DRUG CRIMES

24.8-41.2

PROPERTY CRIMES

46.3-49.8

PRIOR SPECIFIC CONVICTED

PERCENTAGE OF PRISONERS COMMITTING THE

OFFENSES

SAME SPECIFIC OFFENSE WHEN RECIDIVATING.

HOMICIDE

1.2-6.6

OTHER SEXUAL ASSAULTS

3.3-5.5

RAPE

2.5-7.7

MOTOR VEHICLE THEFr

11.5-18.6

ROBBERY

13.4-19.6

BURGLARY

23.4-31.9

LARCENYYTHEFT

33.5-33.9

DRUG OFFENSES

24.8-41.2

Table One establishes that the highest logical correlation between previous
crimes and commission of the same crime in the future exists for property crimes
and drug crimes. The current Federal Rules of Evidence do not admit propensity

16. This table is a summation of excerpts of recidivism data from the U.S. Sentencing Comnission and
Department of Justice Reports. See supra note 9.
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evidence for these crimes. 7 One of the lowest statistical correlations exists between
prior sexual crimes and future sexual misconduct. Despite this fact, the Federal
Rules of Evidence routinely allow for the admissibility of propensity evidence
regarding prior sexual misconduct--even when such misconduct did not result in
a conviction. 8 The recidivism data for sexual offenses is currently incomplete. The
evidentiary rules addressing propensity evidence for sexual misconduct were
improperly drafted based upon assumptions that are not empirically supported by
the information currently available.
Once the correlation between prior misconduct and current misconduct is
understood through recidivism data, the next step is to identify factors present in
character-based conduct that form the basis for creating valid admissibility tests
allowing for a greater use of propensity evidence when appropriate. Judges and
finders of fact would use those factors when determining whether to admit
propensity evidence and what weight propensity evidence should be given. At a
minimum, the percentages expressed above support an inquiry into whether the
propensity character rules of evidence should be modified to reflect the predictive
ability of prior misconduct. This would allow for empirical data to guide character
evidence rules in a way not previously contemplated. Before taking that step, a
review of the recidivism studies is in order.
In November 1984, Congress adopted the U.S. Sentencing Guidelines, making
them mandatory for all federal courts. 9 The imposition of mandatory sentencing
guidelines by Congress and later by state legislatures created a great deal of

17. FED. R. EvtD. 404 (Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes).
Rule 404 provides:
Character evidence generally. Evidence of a person's character or a trait of character is not
admissible for the purpose of proving action in conformity therewith on a particular occasion,
except:
(1) Character of accused. Evidence of a pertinent trait of character offered by an accused,
or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim
of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same
trait of character of the accused offered by the prosecution;
(2) Character of alleged victim. Evidence of a pertinent trait of character of the alleged
victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence
of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide
case to rebut evidence that the alleged victim was the first aggressor;
(3) Character of witness. Evidence of the character of a witness, as provided in rules 607,
608, and 609.
18. See FED. R. EVID. 413-15.
19. See Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837 (codified as amended in
scattered sections of 18 U.S.C.) [hereinafter SRA]. The SRA mandated the formation of the U.S. Sentencing
Commission as an independent agency in the judicial branch. The SRA required that the commission be composed
of seven voting members. The President of the United States was given the power to appoint the members of the
commission with the advice and consent of the Senate. The SRA also required that at least three members of the
commission be federal judges. A maximum of four members could be from one political party. Each member of
the commission was to serve on a staggered six-year term. Congress tasked this commission with creating a
mandatory set of sentencing guidelines to be used in federal courts. Three years after creation of the commission,
Congress was able to adopt, with an effective date of November 1987, the U.S. Sentencing Guidelines. Those
guidelines established mandatory minimums for sentencing and created a structured process to arrive at a range
of possible sentences for the trial judge. The mandatory nature of those guidelines has been a source of contention
and much litigation since their inception. In fact, the Supreme Court recently held that the guidelines are merely
advisory. See United States v. Booker, 543 U.S. 220, 222 (2005) (finding that, if mandatory, the guidelines are
unconstitutional but that district courts are required to take them into account but are not bound by them).
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controversy, criticism, and discussion within the legal community. Regardless of the
ultimate impact of those criticisms,2" the mandate of the U.S. Sentencing
Commission has focused the penal community on the effects of incarceration, to
include the recidivistic tendencies of released inmates.2 ' This scrutiny created a
marked increase in data collection. One positive effect of this data-oriented
approach to recidivism is a commitment on the part of the Department of Justice
Bureau of Justice Statistics2 2 to separately and systematically examine the crimes
for which an individual was convicted, his actions upon release from confinement,
and his potential for committing additional crimes upon release from prison.23
Government agencies conducted this research into recidivism to determine the
efficacy of sentencing as it applied to rehabilitation and the commission of future
offenses.24 An interesting by-product of this research has been the ability to
statistically calculate the probability that individuals who commit certain crimes
will commit those same crimes, similar crimes, or dissimilar crimes within a
specified period of time after release from prison. This statistical probability, when
properly applied in light of current theories of personality, could revolutionize the
manner in which we handle character evidence during a trial.25
In the 1980s, Congress turned its focus to the construction of sentencing
guidelines for the federal courts. 26 As part of that "war on crime," Congress was
trying to pinpoint the connection between conviction for criminal activity,
incarceration, release from incarceration, and re-offending. Criminologists 27 and
20. See, e.g., Steven G. Kalar, Jane L. McClellan & Jon Sands, A Blakely Primer:An End to the Federal
Sentencing Guidelines?, THE CHAMPION, Aug. 2004, at 10, availableat http://www.nacdl.org/public.nsf/champion
articles/a0408p 10?opendocument; Charles Lane, JusticesOrderReview of 400-PlusSentences, WASH. POST, Jan.
17, 2005, at A07, availableathttp://www.washingtonpost.com/wp-dyn/articles/A33666-2005Jan24.html; Federal
Sentencing Guidelines: Constitutional?, LEGAL READER, July 12, 2004, http://www.legalreader.com/archives/
001916.html; Amy Goodman & Barry Scheck, Supreme Court OverturnsFederalSentencing Guidelines(Democracy Now radio and television broadcast Jan. 14,2005), availableat http://www.democracynow.org/article.pl?sid
=05/01/14/1519236; Nina Totenberg, All Things Considered:High Court CritiquesFederalSentencing Guidelines
(NPR radio broadcast Jan. 12,2005), availableat http://www.npr.org/templates/ story/story.php?storyld4281415.
21. MEASURING RECIDIVISM, supra note 9.
22. See BureauofJustice Statistics, http://www.ojp.usdoj.gov/bjs/welcome.htm (last visitedMay 15,2006).
23. See supra note 9.
24. Recidivism research establishes the instances of continuing criminal behavior after release from prison.
In effect it measures the percentage or rate at which prisoners revert to their former criminal behavior. See MALTZ,
supra note 8, at 54, 71.
25. This issue was addressed when Federal Rules of Evidence 413,414, and 415 were first contemplated.
See Edward J. Imwinkelreid, Some Comments About Mr. David Karp'sRemarks on PropensityEvidence, 70 CHI.KENT. L. REv. 37, 43-46 (1994) [hereinafter Imwinkelreid, Comments]. "It is therefore time to rethink the
American jurisprudence of character evidence." Id. at 46. Professor lmwinkelreid posited in his article that interactionism theory held promise for use in developing empirically based character rules, but the time had not yet
arrived to do so. Id. at 47. The statistics from the Bureau of Justice Statistics reports that are relied upon in this
Article, see supra note 9, reinforce Professor Imwinkelreid's comment on potential empirical-based character
evidence rules and suggest that it is now time to rethink our jurisprudence of character rules. When those rules are
properly formulated to reflect actual data supporting their use based upon appropriate theories of personality, the
connection between prior convictions and future criminal conduct is a clear indicator of the potential validity of
using character propensity evidence to support the admissibility of prior misconduct under the Federal Rules of
Evidence. See infra notes 341-344, 351-353 and accompanying text. They allow us to consider, based upon
empirical evidence, the connection between prior misconduct and future misconduct and posit better ways to handle
them.
26. See SRA, supra note 19.
27. See BLACK'S LAW DICTIONARY 403 (8th ed. 2004) (defining criminology as "[tlhe study of crime and
criminal punishment.. the study of the causes of crime and the treatment of offenders").
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penologists 28 continually research these issues to discover possible causal
connections between previous criminal activity and subsequent criminal
misconduct. The goal is to develop methods of investigation and treatment to reduce
subsequent criminal conduct and rehabilitate inmates.29 One product of this focus
on recidivism has been the creation of data connecting previous crimes to
subsequent charged misconduct. The research identifies this data as "recidivism
rates. '"30 A comparison of recidivism rates identifies which members of the prison
population are most at risk to commit additional misconduct and what types of
misconduct they are most likely to engage in when they do recidivate. Recidivism
data is not the only data available on this issue, but it is controlled, cross-situational,
and taken from a representative sample of the nation.3"
Discussions about recidivism rates begin with a careful identification of how
recidivism data are identified and acquired. When dealing with this issue, the
parameters of the data source are important. Data sources in recidivism research
identify what types of activities will be considered recidivating acts. The way
researchers categorize conduct in light of this recidivism standard is crucial from
a statistical standpoint. The research results will not be reliable if the data source
does not accurately reflect the general population and a defined control standard.
Statisticians working in the field of recidivism studies have considered and used
three primary methodologies for determining recidivism rates.32 They compare the
rates between prior convictions and re-arrest, re-conviction, and re-incarceration.
Each of these methodologies is valid in application, but some have more value for
the purpose of considering character and recidivism. The methodology chosen will
have an impact on the percentage of recidivism presented by the research. That
impact is observable and predictable,33 supporting the validity of the different
research paradigms and the data sets.
Practical considerations drive the choices of how recidivistic behavior has been
identified and collected in the United States. 4 Criminals do not volunteer
information about ongoing illicit activities and it is not currently possible to identify

28. See id. at 1170 (defining penology as "[tihe study of penal institutions, crime prevention, and the
punishment and rehabilitation of criminals").
29. See Federal Bureau of Prisons, http://www.bop.gov/about/index.jsp (last visited May 15, 2006).
The Bureau protects public safety by ensuring that Federal offenders serve their sentences of
imprisonment in facilities that are safe, humane, cost-efficient, and appropriately secure. The
Bureau helps reduce the potential for future criminal activity by encouraging inmates to
participate in a range of programs that have been proven to reduce recidivism. The Bureau's
approximately 35,000 employees ensure the security of Federal prisons, provide inmates with
needed programs and services, and model mainstream values.
Id.
30. See BECK & SHIPLEY, supra note 9, at 2; LANGAN & LEVIN, supra note 9, at 2-3; MEASURING
RECIDIVISM, supra note 9, at 5.
31. See supranote 30.
32. BECK & SHIPLEY, supra note 9, at 2. For a discussion of problems with other measures of recidivism,
see generally MALTz, supra note 8.
33. See BECK & SHIPLEY, supra note 9, at 2 (discussing the difference between re-arrest and re-conviction
as a recidivism rate identifier); LANGAN & LEVIN, supra note 9, at 2, 4 (establishing why re-arrest is the best
category for representational recidivism rates).
34. See MEASURING RECIDIVISM, supra note 9, at 4-5 (discussing how difficulties in law enforcement
reporting techniques and human error generally ensure that the reported incidents of recidivating offenses are less
than the actual number).
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crimes committed by released inmates that have not been reported and investigated
by the criminal justice system. Once a crime has been reported and investigated and
an arrest made, procedures within state and federal governments allow statisticians
to access data reflecting the interactions between released felons and the criminal
justice system." The data available to statisticians from these sources is usually
sorted into three categories or data sets: re-arrest, re-conviction, and reincarceration.36
Re-arrest occurs when a previously convicted felon is released from prison and
later re-arrested for a felony offense or a serious misdemeanor. Criminal histories
maintained by state bureaus of investigation and the Federal Bureau of Investigation
contain data indicating whether the arrested individual was previously convicted,
the crime for which he or she was previously convicted, and the crime for which the
individual has been re-arrested.37 The continued interest in recidivism research and
the corresponding development of better methods of data collection, retention, and
recovery, show a strong commitment to increasing the reliability of this data set.38
This is the first point where verifiable and reliable information identifies and
quantifies the substantive contact between convicted criminals and new misconduct
that potentially resembles the misconduct that formed the basis for previous
conviction(s). 39 Researchers also collect additional data from various state and
federal agencies concerning the location and activities of released inmates, but that
data is not offense-specific.' A percentage of those re-arrested will actually be reconvicted of a new charge, but statisticians know that a subset of this group is not
properly identified and recorded.4 '
Convictions are classified as a re-conviction when at least one new charge
results in a conviction at a new trial.42 Statisticians get this information from

35. See id.
36. BECK & SHIPLEY, supranote 9, at 2. "In previous studies of recidivism, criminologists have concluded
that in the aggregate rearrest is the most reliably reported measure of recidivism." Id.
37. Id.
38. See infra note 41. This claim of increasing reliability is based upon the commitment by the Department
of Justice to conduct recidivism research and the fact that they have conducted not one, but three substantive
reviews of recidivism data as of May 2006. The clear interest in recidivism data and the quality of the Bureau of
Justice Statistics reports support a belief in the increased reliability of re-arrest as a viable data set.
39. BECK & SHIPLEY, supra note 9, at 1.
40. Examples of other data collection might include the location of sexual offenders and predators, parole
board records, parole officer reports, work release programs, and other agency activities designed to assist felons
in reentering society successfully while also monitoring their progress and activity as they do so.
41. Id. at 2 (noting that "[d]ata on convictions and other dispositions were not reported for approximately
32% of all arrests in the criminal-history files"); see also LANGAN & LEviN, supra note 9, at 2 ("For these reasons,
studies such as this one that rely on these repositories for complete criminal history information will understate
recidivism rates.").
The use of two different recidivism definitions addresses the state of post-release criminal
behavior records. The recidivism literature recognizes that the FBI offender "RAP" sheets are
the most accurate and readily available data source for repeat criminal behavior. However,
"RAP" sheets can contain errors or partial information. For example, "RAP" sheets only contain
information on offenses for which offender fingerprints were obtained. Additionally, depending
on the reporting policies and practices of local jurisdictions, arrest dispositions may not always
be transferred to the FBI for inclusion on "RAP" sheets. "RAP" sheets will under report actual
criminal behavior, and will under report convictions resulting from arrests.
MEASURING RECIDIVISM, supra note 9, at 4-5.
42. BECK & SHIPLEY, supra note 9, at 2.
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prosecutors, courts, and correctional agencies.4 3 The data set for this group is
always going to be smaller than the re-arrest data set because not all re-arrested
criminals are re-convicted. Some are found innocent, some have the charges
dropped, some return to jail for parole violations, and others are not properly
reported." Other factors affecting the re-conviction rate include plea bargains, lack
of evidence, police misconduct, and the running of the statute of limitations. These
latter factors focus on process instead of conduct, but the interactions between the
subsequent misconduct and the constitutional and procedural protections built into
the criminal justice system impact the re-conviction data set. As such, while the
recidivism rates from data sets taken from re-convictions are comparable to
recidivism rates based upon re-arrest data sets, the re-arrest data sets are more
illustrative when addressing character and conduct. Re-arrest gives us the best
understanding of the relationship between previous criminal convictions and current
criminal activity. By choosing re-arrest data sets we do not lose those re-arrested
who subsequently fall out before conviction because of plea bargains and parole
revocations. Thus, the connection between character and misconduct is more
reliably represented by the re-arrest data set than by the re-conviction data set.
Re-incarceration occurs whenever a convicted felon is returned to prison or
admitted to a local jail for a new offense.4 5 It can be the result of a variety of factors,
including parole violations, misdemeanors, and supervisory revocations. Data sets
based upon re-incarceration are typically developed from reports submitted by state
or federal prisons and local jails.46 Given that an unknown number of convicted
felons are not re-incarcerated based upon misconduct causally related to their
previous offenses, this data set is not illustrative of the relationship between
character and conduct from an evidentiary perspective. In order for such
information to have value for evidentiary rule purposes, we must establish a logical
and legal relevance between the recidivating offense and the prior offense. We
cannot do that with the re-incarceration data set.
In previous studies about recidivism, statisticians determined that the re-arrest
data set is the most reliable reported measure of recidivism.4 7 Logically, this
conclusion makes sense. Assuming police officers are not infallible, they will fail
to catch some criminals who commit additional offenses. If that is true, then the
number of individuals who actually reoffend is higher than the number of
individuals subsequently re-arrested. The success of police investigations in the
United States increases the reliability of the re-arrest data set, especially in light of
the resources employed by society in managing the data set of prior convicted
felons.48 Prisoners are managed by the system after leaving incarceration and that

43. Id.; LANGAN & LEvN, supra note 9, at 2.
44. BECK & SHIPLEY, supra note 9, at 2.

45.
46.
47.
48.

Id.
Id.
Id. This Article analyzes recidivism rates taken from the re-arrest data set unless otherwise indicated.
The statistics from recent uniform crime reports produced by the FBI support this view. See FED.
BUREAU OF INVESTIGATION, U.S. DEP'T OF JUSTICE, CRIME STATISTICS IN THE UNITED STATES 2004: UNIFORM
CRIMEREPORTS9, 15,27,31 (2004), availableat http://www.fbi.gov/ucr/cius_04/documents/CIUS2004.pdf(indicating that the rate of violent crime including murder, rape, and robbery decreased from 2003 to 2004). The
decrease in criminal activity is a clear indication of improved police work given that the number of crimes is a per
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management is by and large successful.49 Recent statistical reductions in the overall
crime rates5" support an assumption that the law enforcement community is
relatively successful in protecting the populace; police departments and their chiefs
would not long remain employed if they were unsuccessful. While a better
measurement would include undiscovered misconduct, a means to reliably
determine that percentage is not currently available. Negative information cannot
be tracked, and the lack of statistical information about offenses of which the state
is not aware is a fact of recidivism studies that must be accepted and accounted for.
Choosing the re-arrest data set minimizes this concern but does not erase it.
Re-arrest provides the best statistical snapshot of recidivism 5 and works well
for analysis of the relationship between previous crimes and the nature of
subsequent misconduct. Before re-arrest, a law enforcement official must have
probable cause to believe that an offense has been committed and that the person
being arrested committed the offense in question. 2 Criminal procedure rules also
require that an independent magistrate approve arrest warrants, and the investigative
process must discover corroborating evidence that law enforcement and prosecutors
require before making an arrest. 3 These factors support the use of the re-arrest data
set. The relationship between prior misconduct resulting in a conviction and
subsequent conduct after release from prison shown in recidivism rates reflects a
causal relationship between character and conduct that is sufficiently illustrative to
contribute to the discussion about how to best draft character rules of evidence.
A. Studies Completed
This Article relies upon the recidivism studies of two federal agencies: The U.S.
Sentencing Commission and the Department of Justice Bureau of Justice Statistics.
The U.S. Sentencing Commission encapsulated its findings in two reports:
Measuring Recidivism: The Criminal History Computation of the Federal
Sentencing Guidelines54 and Recidivism and the FirstOffender.55 The Department
of Justice Bureau of Justice Statistics 56 produced three separate reports titled,
capita relationship in this report. See Eli Lehrer, America the Safe: Why Europe's Crime Rates Have Surpassed
Ours, WKLY. STANDARD, May27, 2002, availableathttp://www.aei.org/publications/publD. 13948/pub detail.asp;
David Pitts, New Orleans-theComeback City, ELECTRONIC J. U.S. INFO. AGENCY (2004), http://usinfo.state.gov/
joumals/itdhr/1 197/ijde/neworlen.htm. But see Marc Ouimet, Explaining theAmerican andCanadianCrimeDrop
in the 1990"s, NEWFRENCHJ. CRIMINOLOGY (2004), availableathttp-//champpenal.revues.org/document448.html.
49. For information about managing released prisoners, see U.S. Dep't of Justice, USDOJ: What We Do:
Manage Prisons and Inmates, http://www.usdoj.gov/whatwedo/whatwedompi.html (last visited Apr. 5, 2006).
50. For a comparison of actual data, see CRIME STATISTICS INTHE UNITED STATES 2004: UNIFORM CRIME
REPORTS, supra note 48. Additional reports are available at http://www.fbi.giv/ucr/ucr.htm.
51. BECK & SHIPLEY, supra note 9, at 2.
52. 5 AM. JUR. 2D Arrest § 9 (1995).
53. See FED. R. CRIM. P. 3-5,5.1.
54. MEASURING RECIDIVISM, supra note 9.
55. U.S. SENTENCING COMM'N, RECIDIVISM AND THE "FIRST OFFENDER," A COMPONENT OF THE FIFTEEN
YEAR REPORT ON THE U.S. SENTENCING COMMISSION (2004), available at http://www.ussc.gov/publicatI
Recidivism_FirstOffender.pdf [hereinafter RECIDIVISM AND THE FIRST OFFENDER]. This report provides an

excellent introduction to recidivism studies, but the federal prisoner population base and failures in acquiring and
analyzing data by specific offenses ultimately renders it of little use for the purpose ofdeveloping evidentiary rules.
It serves as good background information but has limited practical application.
56. See Bureau of Justice Statistics, Office of Justice Programs, U.S. Dep't of Justice, http://www.ojp.

usdoj.gov/bjs/welcome.html (last visited Apr. 24, 2006).
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Recidivism of PrisonersReleased in 1983, 57 Recidivism of PrisonersReleased in
1994,58 and Recidivism of Sex Offenders Releasedfrom Prison in 1994. 59 These
studies overcome the most vexing issue in recidivism research-accurate and
reliable data collection. 6 Their methodologies are reliable and their samples
sufficiently representative to allow for adequate analysis. 6' A comparison of
recidivism rates from these studies identifies which members of the prison
population are most at risk to commit additional misconduct and what types of
misconduct they are most likely to engage in when they do recidivate.
1. U.S. Sentencing Commission Reports
The U.S. Sentencing Commission released Measuring Recidivism: The
CriminalHistory Computation of the Federal Sentencing Guidelines62 in May of
2004. The Commission was concerned with the effectiveness of the Criminal
History Category (CHC) guidelines.6 3 Those guidelines were designed "to quantify
the extent and recency of an offender's past criminal behavior."' The Commission
was concerned with whether the CHC did an adequate job of predicting limited
rehabilitation potential. 65 The statutory reason for the criminal history measure is
to quantify culpability, to deter criminal conduct, and to protect the public from

57. BECK & SHIPLEY, supra note 9. This report begins to identify specific offenses and recidivating offenses
with some specificity but ultimately falls short of the necessary details required to promulgate evidentiary rules.
58. LANGAN & LEViN, supra note 9. This report, and the follow up study dealing specifically with sexual
offenders, is the best single source currently available for use in addressing potential evidentiary rule changes
regarding propensity evidence.
59. LANGAN, SCHMrrr & DUROSE, supra note 9, at 3-11. This study begins to address the statistical
anomalies concerning our own sense of how sexual offenders act as compared to the statistical data. It does not go
far enough to allow us to answer the questions raised by the initial lack of a relationship between prior sexual
misconduct and subsequent recidivating offenses but it begins to address those issues.
60. For an in-depth explanation of how these studies validate their results, see BECK & SHIPLEY supra note
9, at 12-13; LANGAN & LEvIN, supra note 9, at 11-15 (providing an excellent explanation of how such studies,
and this particular study, organize and process data to ensure reliability and viability); MEASURING RECIDIVISM,
supra note 9, at 3 n.9.
61. See supranote 60.
62. MEASURING RECIDIVISM, supra note 9.
63. Id.
at 1.
Along the horizontal axis lie six "criminal history categories" (CHCs) designed to quantify the
extent and recency of an offender's past criminal behavior. The table cell in which the offense
level and the criminal history level intersect displays the minimum and maximum number of
months for an offender's recommended sentence.
Inherent in using the horizontal axis of the sentencing table is the notion that prior criminal
behavior warrants incremental punishments: the more extensive an offender's criminal history,
the harsher the sentence should be. This notion is formally justified in terms of culpability (just
punishment), deterrence, incapacitation, and limited rehabilitation potential. The Commission
recognizes the importance of measuring accurately such prior criminal behavior and future
recidivism risk, thus improving the goals of crime control.
In developing the guidelines' Chapter Four criminal history component, the first U.S.
Sentencing Commissioners evaluated several preexisting prediction tools. Due to pressing
congressional deadlines, the guidelines' criminal history measure did not emanate from its own
direct empirical evidence. Instead, the chosen criminal history instrument combined elements
from the already validated U.S. Parole Commission's "Salient Factor Score" and the "Proposed
Inslaw Scale."
Id.(footnotes omitted).
64. Id.
65. Id.

NEW MEXICO LAW REVIEW

[Vol. 36

additional crimes committed by the accused.66 While the Commission historically
has been required to include recidivism data based upon the most recent and acceptable recidivism research,67 this report captured the first actual completion of that
mandate. As such, it is nascent and not as fully developed as the information found
in the Department of Justice Bureau of Justice Statistics studies that will be discussed later.68 The report contains some useful data sets, but the results from those
data sets are oriented to resolve the issue of adequate functioning by the CHCs.
The data set used for this report came from federal prisoners sentenced in
1992.69 It was controlled to ensure that the individuals within the group met the
requirements of the study for previous offense, previous conviction, release from
confinement, and subsequent re-incarceration.7 ° While the study was not designed
to identify offense-specific recidivism tendencies, it does provide useful information about the percentage of recidivating offenses for general categories of conduct
including violent crimes, property crimes, and drug offenses.7' It also identifies
factors used by the U.S. Sentencing Commission when determining criminal history
guidelines.7 The relationship between those factors and subsequent recidivist
activity assists evidence scholars in identifying fact-specific issues that increase the
predictive ability of past misconduct. Some of the factors identified in the criminal
history categories that are of interest include gender,7 3 age at sentence,74 employment status, 75 educational attainment,76 marital status, 77 illicit drug use,7 8 and the
sentencing guidelines applied by the court when sentencing the defendant.79
The CHC guidelines provide data that show which offenders are most likely to
recidivate based upon their classification by the federal sentencing guidelines when

66. Id.
67. Id.
68. See infra Parts Il.A.2-4.
69. MEASURING RECIDIVISM, supra note 9, at 3; see also RECIDIVISM AND THE FIRSTO FFENDER, supra note

55.
70. MEASURING RECIDIVISM, supra note 9, at 3-4.
71. Id. at 4-5.
72. Id. at 6-8.
73. Id. at 11 (establishing that men recidivate at a higher rate than women across all criminal history
computation guidelines); see also LANGAN & LEVIN, supra note 9, at 7 tbl.8.
74. MEASURING RECIDIVISM, supra note 9, at 12 (indicating that recidivism rates decline relatively
consistently as age increases). Contra,LANGAN, SCHMrrT & DUROSE, supra note 9, at I (positing that, in some

situations for sex offenses, age is not a determining factor).
75. MEASURING RECIDIVISM, supra note 9, at 12 (indicating that employment reduces recidivism rates but

that reduction is less noted when an individual is a career criminal and falls into a higher CHC).
76. Id. Educational attainment has an impact on potential recidivation. Id. Based on my own analysis, I
believe that this factor is not as relevant as criminal history and specificity of offense from a character evidence
standpoint.

77. Id. (stating that marital status decreases recidivism rates in comparison to both divorced and nevermarried prisoners).
78. Id. at 13 (finding that illicit drug use results in a higher recidivism rate but that rate is not tied within

the study to a specific category of criminal activity).
79. Id. at 14-15. This factor is interesting because it reflects the overall position of this report: the greater

the degree of previous criminal activity, the higher the likelihood that the released felon will recidivate. This is a
statistical verification of what our common sense has shown and scholars have commented on dating back to
Wigmore and Thayer.
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initially sentenced. Table 2,80 an edited exhibit from the study, illustrates this
point:
Table 2. Recidivism Rates and CHCs
Excerpts from Exhibit I I-Measuring Recidivism
Primary Definition Recidivism Rates for Instant Offense Characteristics,
by Criminal History Category
Instant Offense Level and Primary Sentencing Guidelines
Recidivism Study 2003
Criminal History Categories (Percent Recidivating)
Category
Category
W %V %

Category
VI%

Offense Characteristics*
Instantfem4 ee

Total

Category
1%

Category
11%

Category
H11%

01-08
09-10
11-12
13-16
17-21
22-25
26-30
31-43

22.5
22.5
21.7
22.2
27.3
22.8
20.7
17.5

15.1
9.6
8.7
14.8
17.5
13.3
18.9
11.1

29.8
18.3
38.0
23.5
25.7
22.5
19.7
12.2

37.6
45.4
39.1
37.4
37.5
33.3
19.2
22.4

44.1
51.0
50.8
39.5
44.1
40.3
39.5
30.6

54.6
54.4
52.2
50.8
59.6
34.9
43.8
46.2

62.4
60.6
52.0
58.1
59.6
61.6
41.4
39.9

16.7
9.3
11.6
23.7
33.7
12.6

19.8
26.3
37.9
26.8
31.4
23.6

26.1
33.8
56.6
44.1
38.8
34.0

37.7
42.3
43.0
53.0
57.1
44.3

48.1
51.2
57.4
54.2
45.2
53.7

43.8
53.4
58.0
63.4
70.3
55.1

Primary Sentencing Guidelines
Drugs (Trfc)
Fraud
Larceny
Firearms
Robbery
All other guidelines

21.2
16.9
19.1
42.3
41.2
20.5

* "Instant offense" refers to the recidivating offense committed by the criminal that served as the genus for the
subsequent incarceration. For a discussion of the CHC categories, see supra note 64 and accompanying text.

This table shows only the instant (original) offense that resulted in a conviction,
not the recidivating offense. Although it identifies the percentage of felons
convicted for a particular offense that recidivated, it does not identify the specific
recidivating offense or its relationship with the prior conviction. The first column
does show that total recidivism rates are 41.2 percent among offenders previously
sentenced for robbery, 42.3 percent among offenders who violated a firearms
statute, 19.1 percent among offenders convicted of larceny, and 21.2 percent among
offenders previously sentenced for drug trafficking. 8' The study noted that the
recidivism rates for larceny and drug trafficking rose to match those of robbery and
firearms violations when the recidivating individual came from CHC V or CHC
VI.8 2 This rise in recidivism rates is independently verified in the Bureau of Justice
Statistics reports concerning larceny. 3 Unfortunately, it is not possible to match
specific recidivating offenses with prior misconduct using this report.

80.
infra note
81.
82.
83.

Id. at 30 exh. 11. The data in this chart are for offenders originally sentenced in fiscal year 1992. See
88 and accompanying text.
Id.
Id. at 13.
LANGAN & LEVIN, supra note 9, at 10.
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The Recidivism Project used a stratified random sample of 6,062 citizens
sentenced under the Federal Sentencing Guidelines in fiscal year 1992.84 The
sample represented the total 28,519 prisoners sentenced for offenses in the federal
system that year.8 5 The data set included re-convictions for a new offense, re-arrests
with no conviction disposition information available, and supervision revocations.86
When addressing character and conduct, the relationship between certain convicted
offenses and the likelihood of additional misconduct serves as a starting point for
additional discussions, but more defined categories are needed to extrapolate a
relationship between character and conduct that is relevant and reliable. The
limitations of the Commission's report are not surprising given the statistical
breakdown of the federal prison population8 7 and the difficulties experienced by the
Commission in developing and implementing a recidivism study.88
The Commission identified steps that should be taken to increase the predictive
ability of the criminal history categories.89 Despite the problems with this nascent
attempt by the U.S. Federal Sentencing Commission, the methodology employed
and the results reported reinforce the conclusions of the Bureau of Justice Statistics
studies. 9° Table 3,91 the second edited exhibit from the report, provides recidivism
data correlating the recidivating offense with criminal history categories.

84. MEAsURiNG RECIDvIsM, supra note 9, at 3.
85. Id.
86. Id.
87. For a snapshot view of current prisoner populations statistics, see Bureau of Prisons, Quick Facts About
the Bureau of Prisons, http://www.bop.gov/news/quick.jsp (last visited May 14, 2006).
88. MEASURING RECIDIVISM, supra note 9, at 2.
This report serves as a "performance review" of criminal history's predictive ability. Much like
performance reviews for employees, the performance review of the criminal history measure
includes a discussion of areas where performance is in need of improvement, is satisfactory, or
is exceeding expectations. As such, it assesses the predictive power of the criminal history
measure, determining whether it predicts better than random chance, and, if so, by how much.
Emanating from this performance analysis, the reports in the recidivism project series examine
the recidivism contributions of current criminal history components and suggest modifications
or changes to improve predictive accuracy.
Id.
89. Id. at 15-16. These steps included adding additional factors that should be considered for the purpose
of sentencing such as offender age, reduction in drug use, completion of high school diplomas, level of education,
and completion of rehabilitation programs.
90. See infra Parts .A.2-4.
91. MEASURING RECiDOISM, supra note 9, at 32 exh. 13.
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Table 3: Recidivism Rates by Primary Definitions for CHCs
Excerpts from Exhibit 13-Measuring Recidivism
Offenders' Recidivating Offense Under the Primary Recidivism Definitions of Re-arrest,
Supervised ReleaseiProbation Violations, or Conviction,
by Criminal History Category
Criminal History Categories

Recidivating Offense

I Total

Type
Probation Rev.
Supervision Rev.
Fraud
Drug Possession
Drug Trafficking
Larceny
DUI
Serious Violent Offense
Other

20.8
18.6
4.8
5.6
8.8
7.7
4.9
11.7
17.1

Category
%
24.1
14.0
5.9
5.2*
11.1
6.9
6.1
9.6
17.1

I Category

Category

Category

11%

111%

IV

21.8
17.4
5.1
2.6*
9.3
8.0
6.0
13.5
16.3

20.8
19.6
5.1
8.8
7.4
5.6
5.0
12.2
15.5

17.8
25.1
2.5*
4.5
7.6
5.7
2.3
16.3
18.2

I Category I Category
%
14.7
26.7
2.1 *
6.4
6.7
9.5
2.8*
10.8
20.3

vi%
15.2
23.1
4.0
5.5
4.1
14.9
3.1
12.5
17.6

•The sample sizes for these data were too small to be statistically significant.

This table defines the relationship between specific recidivating offenses and
specific criminal history categories and explains them. It establishes the connection
between specific types of recidivating offenses and the criminal history categories
relied upon by the U.S. Sentencing Commission. Unfortunately, the Commission
does not use prior offenses in this table. For example, while the report posits that
one in every ten recidivating offenses constituted a serious violent offense, it does
not statistically subdivide that category further or correlate it to previous
convictions.92 It shows an increase of larceny as a recidivating offense when the
93
CHC category changes (from a low rate of 6.9 percent to a high of 14.9 percent).
While this report connects recidivating offenses to the CHCs, it does not connect
the CHCs to prior offenses committed by the defendant. As such, the report does not
provide sufficient specificity to support modification of the character rules of
evidence but points it in that direction by showing that connections between
recidivating offenses and other categories do exist. The report does serve as an
adequate controlled check on the Bureau of Justice Statistics reports but does not
quantify the relationship between character and subsequent misconduct with
sufficient specificity to serve as the basis for proposed modification to the character
rules of evidence. Such a connection is necessary in order to meet the logical and
legal relevance standards that are required for the admissibility of character
evidence.
2. Bureau of Justice Statistics 1983 Report
The first report released by the Bureau of Justice Statistics encompassing a
comprehensive look at recidivism in the United States was titled Recidivism of

92. Id. at 32 exh. 13 n.3. The "Serious Violent Offense" category includes re-arrests for homicide,
kidnapping, robbery, sexual assault, aggravated assault, domestic violence, and weapon offenses. Id.
93. Id.
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Prisoners Released in 1983."4 Published in 1989,"5 the report tracked prisoners
during the first three years after they were released from confinement. The sample
consisted of more than 16,000 released prisoners representing all prisoners released
from eleven different states in 1983.96 The members of this data set "had been
arrested and charged with an average of more than 12 offenses each; nearly twothirds had been arrested at least once in the past for a violent offense; and two-thirds
had previously been injail or prison."97 At the time of its release, the 1983 Beck and
Shipley Study conducted by the Bureau of Justice Statistics "provided the most
precise estimates of recidivism available among prisoners of all types of postrelease
supervision."9 8
The Beck and Shipley study used three different methodologies to create
recidivism rates: re-arrest, re-conviction, and re-incarceration.99 The study also
identified a list of factors that increased the likelihood of recidivism. These factors
included time span between release and recidivating offense, the age of the prisoner
at time of release, the extensive nature of the prisoner's prior arrest record, and the
type of crime for which the prisoner was originally incarcerated."o These factors
compare favorably with those identified in the later U.S. Sentencing Commission
Recidivism Project1 °' and may potentially serve as a way to identify clearly defined
specific situations and relevant character traits for categories of misconduct. After
identifying the factors increasing the likelihood of recidivism, the study next
addressed the impact that the original incarcerating offense had on the chances of
a particular prisoner recidivating. 02 The study concluded that certain categories of
criminal activity establish a definite predictive relationship between the prior
criminal activity and the commission of some type of qualifying recidivating
offense. 0' 3 Prisoners released for property crimes were more likely to recidivate than
other prisoners (at a rate of approximately 68.1 percent)."° Prisoners released for
violent offenses recidivated at a rate of 59.6 percent, while prisoners released for
drug offenses recidivated at a rate of 50.4 percent.0 5 The study went on to identify
the rate of recidivism for a variety of individual offenses for which the prisoner had

94. BECK & SHIPLEY, supra note 9.

95. Id.
96. Id. at 1. "The I I States in the sample included California, Florida, Illinois, Michigan, Minnesota, New
Jersey, New York, North Carolina, Ohio, Oregon, and Texas. These States accounted for more than 57% of all State
prisoners released in the Nation during the year." Id.
97. Id. This information most closely corresponds to the CHC V and CHC VI categories addressed in the
U.S. Sentencing Commission's Recidivism Project. See MEASURING RECIDIVISM, supra note 9.
98. Joseph M. Bessette, Acting Director, Fed. Bureau of Investigation, Introduction, BECK & SHIPLEY,
supranote 9, at 1.
99. BECK & SHIPLEY, supra note 9, at 2.
100. Id. "Released prisoners were often re-arrested for the same type of crime for which they had served time
in prison. Within 3 years, 31.9% of released burglars were re-arrested for burglary; 24.8% of drug offenders were
re-arrested for a drug offense; and 19.6% of robbers were re-arrested for robbery." ld.
101. See supra notes 72-79.
102. BECK & SHIPLEY, supra note 9, at 5-6.
103. Id. at 6.
104. Id. at 5 tbl.8. Recidivism is measured by re-arrest rate. Re-conviction and re-incarceration rates are
lower. Id.
105. Id.
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originally been incarcerated. 1"6 The0 7following table from the study identifies these
offenses and their recidivism rate. 1
Table 4.1983 Recidivism Rates by Released Offense
Excerpts from Table 8 - The Beck andShipley Study
Recidivism Rates of State Prisoners Released in 1983 by Most Serious Offensefor Which Released
Released %

Re-arrested %

Re-convictd %

Re-incarcerated %

Violent Offenses
Murder
Rape
Other Sexual Assault
Robbery

34.6
3.1
1.4
.6
2.1

59.6
42.1
42.5
54.5
51.5

41.9
25.2
27.9
35.7
36.4

36.5
20.8
21.8
31.3
32.3

Property Offenses

48.3

68.1

53.0

47.7

Burglary
Larceny/theft
Motor Vehicle Theft

25.8
11.2
2.6

69.6
67.3
78.4

54.6
52.2
59.1

49.4
46.3
51.8

Drug Offenses

9.5

50.4

35.3

30.3

Offense

This data is still not sufficient to make a character evidence connection between
prior offenses and recidivism data. While the specific offense resulting in
incarceration is identified, the recidivating offense is not. The Beck and Shipley
study addressed this issue as well by also comparing specific prior convictions to
the current recidivating offense.' °" The data answering those questions established
a logical correspondence between the incarcerated offense and the recidivating
offense."° The percentages do not necessarily match recent media coverage of
sexual offenders" 0 or our own perceptions of how frequently sexual offenders
commit additional sexual offenses, but they are nonetheless reliable from a
statistical perspective.
The study shows the percentage of offenders who were re-arrested for the same
crime as their original offense. The percentage of such re-arrests was much lower

106. Id. at 6 tbl.9.
107. Id. at 5 tbl.8 (emphasis added).
108. Id. at 6 tbl.9.
109. Id.
110. See "Jessica'sLaw" Eyes Sex Offenders, CBS NEWS, Mar. 31,2005, http://www.cbsnews.com/stories/
2005/03/31/earlyshow/main684190.shtml (discussing Florida law that would require registered sex offenders to
wear electronic tracking devices); Duane Marsteller & Aimee Juarez, DeathSparks Scrutiny of Offenders, Registry,
HERALDTODAY.COM, Apr. 24, 2005, http://www.bradenton.commldbradenton/1 1479334.htm (discussing state
and local efforts to track released sex offenders); Joe Scarborough, Tracking Sex Offenders: News [sic] Laws May
ProtectKidsfrom Danger,MSNBC.cOM, Apr. 21, 2005, http://www.msnbc.msn.com/id/7589426/ (asking Florida
Attorney General Charlie Crist why state governments do not track all released sex offenders for life). But see Mark
Memmott, Girl's Death Raises Questions About Tracking of Sex Offenders, USA TODAY, Mar. 24, 2005,
http://www.usatoday.com/news/nation/2005-03-24-sex-offenders-usatx.htm (noting that sex offenders are less
likely to reoffend than other criminals).
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for rapists than for any other type of offense except for homicide.'' Property crimes
showed the highest recidivism rate for the same type of offense." 2 For property
crimes and drug crimes, the re-arrest rates for the same type of offense are higher
than anticipated by the current Federal Rules of Evidence, while the rates for sexual
offenses are much lower than anticipated by the Federal Rules of Evidence. The
following table excerpted from Table 9 of the Beck and Shipley Study shows this
trend:" 3
Table 5. 1983 Recidivism Rates by Most Serious Offense and Re-arrest Offense
Excerpts from Table 9-The Beck and Shipley Study
Re-arrest Rates of State Prisoners Released in 1983
by Most Serious Offense at Release and Charge at Arrest*
Percent of prisoners re-arrested within three years of release whose most serious offense at time of
release was:
Re-arrest Charge

Murder

Rape

Robbery

Burglary

Larceny/
Theft

Motor
Vehicle
Theft

Drug
Offense

All Charges

42.1

51.5

66.0

69.5

67.3

78.4

50.4

Violent Offenses
Homicide
Rape
Robbery

21.6
6.6
0.8
7.0

27.5
2.8
7.7
8.5

33.3
2.9
1.4
19.6

20.9
1.1
0.7
9.1

19.5
0.8
0.4
8.7

23.0
1.4
0.1
12.8

12.2
0.3
0.4
4.2

Property Offenses

16.8

25.0

38.9

50.4

50.3

54.7

22.9

Burglary
Larceny/Theft

6.4
7.4

12.7
7.4

15.4
21.0

31.9
25.3

2.5

0.7

5.0

6.0

17.5
33.5
8.2

23.7
26.3
18.6

8.2
12.2
2.3

Motor Vehicle
Theft

Drug Offenses
9.1
11.3
18.0
17.7
15.1
17.1
24.8
*The rates for prisoners who were re-arrested for the same offense as their original offense are shown in bold.

Unlike Tables 2" 4 and 3'15 from the U.S. Sentencing Commission Recidivism
Project or Table 4'6 from the Beck and Shipley Study, the data set from the
Department of Justice Bureau of Justice Statistics in Table 5 allows for a direct
comparison between prior offenses and recidivating offenses. The data shows us
that 51.5 percent of rapists committed a recidivating offense" 7 and 27.5 percent of
rapists committing a recidivating offense committed a violent crime." 8 Only 7.7

111.
112.
113.
in bold.
114.
115.
116.
117.
118.

BECK & SHIPLEY, supra note 9, at 5 tbl.8.
Id.
Id. The rates for prisoners who were re-arrested for the same offense as their original offense are shown
See
See
See
See
See

supra note 82 and accompanying text.
supra note 94 and accompanying text.
supra note 110 and accompanying text.
supra note 110 and accompanying text.
supraTable 5.
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percent committed another rape as their recidivating offense." 9 That is a number of
low significance for character evidence purposes because it does not sufficiently tie
prior misconduct to current misconduct from a logical and legal relevance
standpoint. This information would not be sufficient to support the admissibility of
the evidence at trial.
On the other hand, 50.4 percent of those prisoners released for burglary
recidivated by committing a property offense 2 ° and 31.9 percent of those same
prisoners committed another burglary.' 2 ' This has a corresponding character
evidence value from a logical relevance perspective. Logical relevance refers to
22
whether or not the existence of this fact would make another fact more likely.
Under that standard, this type of evidence shows a sufficient connection between
prior acts and subsequent acts. When comparing the recidivism data in light of the
way character evidence rules handle propensity evidence for these offenses, it is
striking that the information that is most probative from a logical propensity
perspective is excluded, 123 while the evidence that has the least logical
24 relevance
from a propensity perspective is admitted for precisely that purpose.
Although the statistical data supporting the use of propensity evidence applies
to property and drug offenses, Congress passed the Federal Rules of Evidence
allowing for the admissibility of sexual misconduct propensity evidence, with little
regard for the statistical relationship between prior sexual offenses and recidivating
offenses. 25 The current recidivism data clearly establishes that the logical
correlation between sexual offenses and recidivism is lower than almost all other
categories of misconduct, when compared to the relationship between each prior
offense by categories and the frequency of a specific type of recidivating offense
for those categories. This relationship, when compared between prior offenses,
shows that the logical relevance connection between prior sex offenses and
recidivating offenses is low in comparison to drug or property offenses.
The findings in the Beck and Shipley study represent an estimated 108,580
prisoners released from the eleven states and who were alive in 1987. 26 The 62.5
percent recidivism rate established by the data set used had a margin of error of plus
or minus one percentage point. 127 The validity of this first major recidivism study,
when combined with the specific factors that improve the ability to predict the
probability of recidivism, establishes a baseline set of conditions that are relevant
when drafting new character evidence rules dealing with propensity.

119. See supraTable 5.
120. See supraTable 5.
121. See supraTable5.
122. FED. R. EVID. 402.
123. See Katharine K Baker, Once a Rapist? MotivationalEvidence and Relevancy in Rape Law, 110
HARV. L. REv. 563, 568 nn.22-24 (1997).
124. The Bureau of Justice Statistics has struggled with this common sense anomaly and its initial efforts
have attempted to explain how the statistics are not properly representative of the correlation between repeat offenders and prior sexual misconduct. See LANGAN, SCHMrrr & DUROSE, supra note 9, at 3-11. The validity of the
Bureau's position is beyond the realm of this Article but is fruitful ground for analysis and comment in the future.
125. Baker, supra note 123, at 578-79; see also Imwinkelreid, Comments, supra note 25.
126. BECK & SHIPLEY, supranote 9, at 12.
127. Id. This margin of error expanded slightly when looking at specific re-arrest data but never rose above
two to three and one half percent. Id. at 12-13.
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3. Bureau of Justice Statistics 1994 Report
The 1994 Bureau of Justice Statistics Report conducted by Langan and Levin 128
tracked the re-arrest, re-conviction, and re-incarceration of 272,111 former inmates
after their release from prison in 1994.29 This number represented two-thirds of all
prisoners released in the United States that year.130 It constitutes the single largest
data set for recidivism studies used by the Department of Justice Bureau of Justice
Statistics. The prisoners forming the data set for this study were released from
prisons in fifteen different states.' 3' In order to ensure the ability to cross-reference
this study with the earlier Beck and Shipley Study, the Department of Justice
Bureau of Justice Statistics ensured that all eleven states from the Beck and Shipley
Study were included in this fifteen state sample.3 2 The study established that within
three years of release 67.5 percent of released prisoners were re-arrested for a new
offense. 33 Of that 67.5 percent, the highest re-arrest rates were for robbers (70.2
percent), burglars (74.0 percent), larcenists (74.6 percent), motor vehicle thieves
(78.8 percent), those imprisoned for possessing or selling stolen property (77.4
percent), and those imprisoned for possessing, using, or selling illegal weapons
(70.2 percent). 34 The lowest re-arrest rates were for homicide (40.7 percent), rape
(46.0 percent), other
sexual assault (41.4 percent), and driving under the influence
35
(51.5 percent).
The study used four measures of recidivism: re-arrest, re-conviction, re-sentence
to prison, and return to prison with or without a new offense. 3 6 As discussed
previously, the re-arrest statistics are the most relevant for correlating character and
conduct. 137 The Langan and Levin study verified that certain factors influence the
ability to accurately predict the commission of recidivating offenses.' These
include the length of time between release and re-arrest, 139 whether or not the
prisoner was a "specialist,' 4 and the number of times the prisoner has previously

128. LANGAN & LEVIN, supra note 9.
129. Id. at 1.
130. Id.
131. The fifteen states were Arizona, Maryland, North Carolina, California, Michigan, Ohio, Delaware,
Minnesota, Oregon, Florida, New Jersey, Texas, Illinois, New York, and Virginia. Id.
132. Id. at 11.
133. Id.
134. Id.
135. Id.
136. Id.
137. See supra note 36 and accompanying text.
138. See generally LANGAN & LEVIN, supra note 9.
139. Id. at 3. This corresponds to the position taken by Beck and Shipley and by the U.S. Sentencing
Commission's Recidivism Project. See supra note 9.
140. Specialists are those felons that develop a particular modus operandi for their crime of choice. These
prisoners have a higher percentage chance of committing a recidivating offense that is remarkably similar to the
earlier offense for which they were incarcerated. The study supports the notion that individuals who commit crimes
of property tend to specialize, as evidenced by the high re-arrest rate among property offenders for new property
offenses. While the study claims that the data suggest a degree of specialization among rapists, that degree of
specialization, based upon percentage of sexual offenders who commit a sexual offense as their recidivating
offense, is less than that for other non-sexual offenders. Conversely, the majority of rapists who recidivate do not
commit rape or some other form of sexual assault as their recidivating offense. See LANGAN & LEVIN, supra note
9,at 9-10.
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been arrested. 4 ' The study noted that prisoners previously convicted for moneyrelated crimes have a higher recidivism rate than prisoners previously convicted for
crimes that were not motivated by a desire for monetary gain.'42
The Department of Justice Bureau of Justice Statistics took steps to ensure that
this second recidivism study incorporated the lessons learned from its 1983 effort.
Those steps included using all eleven states that formed the first study and obtaining
criminal records from both state agencies and the FBI.'43 The results for
incarcerated offenses and recidivating offenses were as follows:' 4
Table 6. 1994 Recidivism Rates by Most Serious Offense at Release and Re-arrest
Excerpts from Table 1O-The Langan and Levin Study
Re-arrest Rates of State prisoners Released in 1994,
by Most Serious Offense at Release and Charge at Arrest*
Percent of prisoners re-arrested within three years of release whose most serious offense at time of
release was:
Re-arrest Charge

Murder

Rape

Robbery

Burglary

Larceny/
Theft

Motor
Vehicle
Theft

Drug
Offense

All Charges

40.7

46.0

70.2

74.0

74.6

78.8

66.7

Violent Offenses
Homicide
Rape
Robbery

16.7
1.2
0
3.4

18.6
0.7
2.5
3.9

29.6
1.1
1.2
13.4

21.9
0.7
0.8
5.9

22.3
0.6
0.5
7.3

26.5
2.4
1.6
8.4

18.4
0.7
0.3
4.9

Property Offenses
Burglary
Larceny/Theft

10.8
2.0
4.1
1.0

14.8
4.4
6.2
2.3

32.9
8.7
16.5
5.3

45.4
23.4
23.0
5.5

47.8
13.9
33.9
4.7

45.7
11.1
18.9
11.5

24.0
5.5
11.5
3.5

Motor Vehicle Theft

Drug Offenses
13.0
11.2
29.4
27.6
27.1
33.9
41.2
*The rates for prisoners who were re-arrested for the same offense as their original offense are shown in bold.

141. Id. at 10.
142. Id. at 8.
Released prisoners with the highest re-arrest rates wererobbers (70.2%)
burglars (74.0%)
larcenists (74.6%)
motor vehicle thieves (78.8%)
possessors/sellers of stolen property (77.4%)
possessors/sellers of illegal weapons (70.2%).
What these high-rate offenders have in common is that they were all in prison for what are
generally thought of as crimes for money. By contrast, many of those with the lowest rearrest
rates-persons convicted of homicide (40.7%), rapists (46.0%), other sexual assaulters (41.4%),
other violent offenders (51.7%), and those convicted of driving under the influence
(51.5%)-were in prison for crimes not generally motivated by desire for material gain. An
exception to the pattern was drug traffickers. Their motive often is to make money, yet their
rearrest rate (64.2%) was not above average.
Id. at 8.
143. Id. at 11-12.
144. Id. at9tbl.10.
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The results in Table 6 support the relationships identified in the Beck and
Shipley Study,"4 5 with an even greater recidivism rate attached to property crimes.
The differences between this study and the Beck and Shipley study fall within a
range that can be explained as a possible statistical anomaly. The minor differences
between the two studies are not important for purposes of an evidentiary analysis
because both studies do connect prior misconduct to future misconduct with an
ability to predict the probability of that relationship based upon the recidivism data
contained within them. They are sufficiently definitive to support making logical
and legal relevance arguments based upon the information contained within both
reports, but the greater degree of specificity in the second report, particularly as it
relates to prior offenses and the recidivating offense, is helpful when considering
the admissibility of propensity evidence. For example, in the Langan and Levin
study, 74 percent of burglars recidivated, with 45.4 percent of them committing a
property offense for their recidivating offense. 14 Almost 23.4 percent were rearrested for committing exactly the same type of offense-burglary. 147 On the other
hand, 46 percent of the rapists released were re-arrested, but only 18.6 percent of
them committed a violent crime as their recidivating offense.' 48 Only 2.5 percent of
released rapists committed another rape as their recidivating offense. 49 This is a
low statistical correlation from an evidentiary analysis perspective. A careful study
of Table 6 above and Table 7 in the following text indicates that, while a small
percentage of rapists recidivated by committing an additional rape, the chances of
a recidivating offense of rape being committed by a felon who had not previously
raped was less than for rapists.150 Rapists are more likely to commit a rape than
other released inmates, but the chance of a rapist committing a rape as the
recidivating offense is only 2.5 percent.' 5 ' The Department of Justice Bureau of
Justice Statistics
conducted a separate recidivism study for sexual crimes to explain
52
these results.
4. Bureau of Justice Statistics 1994 Report for Sexual Offenders
The 1994 Bureau of Justice Statistics Report written by Langan, Schmitt, and
Durose"33 tracked the re-arrest, re-conviction, and re-incarceration of the 9,691 male
sex offenders released from prison as part of the 272,111 former inmates from
fifteen states that formed the Langan and Levin Study." These 9,691 prisoners
represented two-thirds of all United States sex offenders released that year.'55 This
study focused on the nature of sexual misconduct for the small percentage of the

145.
146.
147.
148.
149.
150.
151.
152.
153.
154.
155.

See supra
See supra
See supra
See supra
See supra
See supra
See supra

115-126 and accompanying text.
6.
6.
6.
6.
6.
6.
LANGAN, ScHMrrr & DUROSE, supra note 9.
Id.
See id. at 1.
Id.
notes
Table
Table
Table
Table
Table
Table
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recidivating sexual offenders whose recidivating offense was a sex crime.'5 6 The
study defined the term sex crime as a crime of sexual assault where violence is a
factor.'57 While the study established that the small percentage of sexual offenders
who recidivate with another sex crime is proportionally higher than that of other
convicted felons,' it did not establish a high percentage correlation between
previous conviction and subsequent recidivating offense of the same nature. Below
are the statistics for the percentages of those who recidivated without regard to the
recidivating offense: 59
Table 7. 1994 Recidivism Rates for Sexual Offenders
Excerpts from Table 9-Langan, Schmitt and Durose Study
Recidivism Rate of Sex Offenders Released from Prison in 1994 by Type of Recidivism Measure,
Type of Sex Offender and Time after Release
Cumulative percent of sex offenders released from prison in 1994:
Time After 1994 release

AlI

Rapists

Sexual Assaulters

Re-arrested for any type of crime within
6 months
1 year
2 years
3 years

16.0
24.2
35.5
43.0

16.3
25.8
38.6
46.0

15.8
23.4
34.0
41.5

Re-conviction for any type of crime within
6 months
1 year
2 years
3 years

3.6
8.6
17.2
24.0

4.3
10.0
19.9
27.3

3.3
8.0
15.9
22.4

Returned to prison with an new sentence for any type of crime within:
6 months
1.8
1.9
1 year
4.0
4.1
2 years
8.0
9.0
3 years
11.2
12.6

1.8
3.9
7.5
10.5

The lack of statistical significance is substantial in considering the relationship
between the crime resulting in imprisonment and the recidivating crime. That
percentage relationship is illustrated in the following table taken from the Langan,
Schmitt, and Durose Study: '60

156. See id. at 1-2.
157. Id. at 3.
158. Id. at I ("Compared to non-sex offenders released from State prisons, released sex offenders were 4
times more likely to be rearrested for a sex crime.").
159. Id. at 16 tbl.9.
160. Id. at 24 tbl.21.
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Table S. Percentage of Sexual Offenders Re-arrested and Re-convicted
Excerpts from Table 2 1-Langan, Schmitt & Durose Study
Of Sex Offenders Released from Prison In 1994, the Percent Rearrested and the Percent Reconvicted
for Any New Sex Crime by Type of Sex Offender
Percent rearrested for any new sex crime within three years

5.0-5.5

Percent reconvicted for any new sex crime within three years*

3.2-3.7

Total released

9,691

Note: The 9,691 sex offenders were released in 15 States.
* Because of missing data, prisoners released in Ohio were excluded from the calculation of percent
reconvicted. Due to data quality concerns, calculation of percent reconvicted excluded Texas prisoners
classified as "other type of release."

The courts have recognized this low statistical correlation and have implemented
cautionary or limiting instructions as to how propensity evidence admitted under
Federal Rule of Evidence 413 should be used by the jury.' Five percent of the

161. See 1 LEONARD B. SAND ur AL., MODERN FEDERAL JURY INSTRUCTIONS 1 5.10 (2005).
Form Instruction 5-27 Similar Acts of Sexual Abuse
There has been evidence received during the trial that defendant engaged in other conduct
which was similar in nature to the acts charged in the indictment. In a criminal case in which
the defendant is accused of [specify nature of crime involving sexual abuse], evidence of the
defendant's commission of another offense or offenses of [sexual abuse] is admissible and may
be considered for its bearing on whether the defendant committed the offense for which he is
charged in this indictment. However, evidence of a prior offense on its own is not sufficient to
prove the defendant guilty of the crimes charged in the indictment. As you consider this
evidence, bear in mind at all times that the government has the burden of proving that the
defendant committed each of the elements of the offense in the indictment as I have explained
them to you. I remind you that the defendant is not on trial for any act, conduct, or offense not
charged in the indictment.
Id.
The discussion regarding Form Instruction 5-27 further states:
There are several prerequisites for admission of evidence under the Rules. First, the government
is required to provide notice 15 days before trial of its intention to introduce evidence under
either of the Rules. Second, the defendant must be accused of a sexual offense as defined by the
Rules. Third, the trial court must make a determination that the evidence is of defendant's
commission of another similar offense.
Next, the trial court must make a determination that the evidence is relevant. As a
general rule, such evidence is relevant because a propensity to commit sex offenses makes it
more likely than not that defendant committed the offense. The courts have indicated that the
time period for which such evidence remains relevant is very broad, although not unlimited.
Indeed, the sponsors of the legislation specifically indicated congressional intent that
"substantial lapses in time are permitted."
Finally, the trial court must conduct the balancing required by Rule 403(b) of the
relevance of the evidence against the risk of prejudice from its admission. Although the Rules
are not clear on this point, the sponsors indicated that this was their intention. The courts have
made clear that such balancing is constitutionally required, as the failure to perform it would
deprive the defendant of due process. However, the trial court should be careful not to exclude
evidence merely because it tends to prove a propensity to commit sexual offenses. As the Eighth
Circuit has explained, Congress enacted the new Rules to create an exception to the rule that
propensity evidence is not permitted; to use Rule 403(b) to avoid that result would run contrary
to the clear legislative intent.
Id. (footnotes omitted).
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rapists released from this data set were re-arrested for another sex crime within
three years of their release from prison.' 62 Five and one half percent of all other
sexual assaulters committed a sex crime as their recidivating offense within the
same three year period.' 63 Overall, 94.7 percent of the convicted sex offenders did
not commit a recidivating sex offense within this time period." 4 These results
validate the percentage connections of both the Beck and Shipley Study 65 and the
Langan and Levin Study"6 regarding qualifying recidivating offenses for previously
convicted sexual offenders. A comparison of these results calls into question the
validity of the assumptions behind Federal Rule of Evidence 413 concerning the
probative value and relevance of character evidence. 6 7 Either these assumptions
were incorrect, or we have not yet sufficiently identified a means to capture the
behavior that supports these assumptions. It may very well be that both of these
have occurred. Either of these scenarios supports a strong argument for greater
specificity and control over the sexual propensity evidence rules that currently exist.
It also supports the need for new propensity rules that look at crimes across the
spectrum of criminal categories now available through these recidivism studies.
B. Issues Raised by These Studies
When taken together, these recidivism studies establish a clear relationship
between prior offenses and current misconduct only if sufficient additional factors
are available. The prior offense is not the only factor, but these studies clearly
identify its importance.'68 In deciding the weight that should be given to the
existence of a prior offense, other definable characteristics have emerged. These
include the age of the prisoner, the number of prior offenses, and the specialized
nature of the prior offense. 6 9 The number of prior offenses appears to be the single
greatest factor in determining the predictability of future misconduct, closely
followed by the degree of specialization. 7 ° Propensity evidence rules that
incorporate these factors would enhance our proper use of this evidence while at the
same time preventing its overvaluation by the jury. Before determining how
recidivism data should impact the character evidence propensity rules, it is first
necessary to understand the potential relationships that may exist between character
traits, subsequent predicted conduct, and evidence law.

162. LANGAN, SCHMrrr & DUROSE, supra note 9, at 24, 26 tbl.27.
163. Id. at 24 tbl.21.
164. See id.
165. See BECK & SHIPLEY, supra note 9.
166. See LANGAN & LEVIN, supra note 9.
167. See supra note 10; infra notes 238, 292, 316.
168. See generally BECK & SHIPLEY, supra note 9; LANGAN & LEVIN, supranote 9; LANGAN, SCHMTT &
DUROSE, supra note 9.
169. See generally BECK & SHIPLEY, supra note 9; LANGAN & LEVIN, supra note 9; LANGAN, SCHM1T &

DUROSE, supra note 9.
170. MeasuringRecidivism, the Beck and Shipley Study, and the Langan and Levin Study all identify the
number of prior offenses as a very determinative factor. See BECK & SHEPLEY, supranote 9, at 2; LANGAN & LEVIN,
supra note 9, at 10; MEASURING RECIDIVISM, supra note 9, at 13-14.
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Ill. PSYCHOLOGY, CHARACTER AND EVIDENCE LAW
Personality theory has been one of the most dynamic areas of psychology
research over the last thirty years. I71 It is one area where the current state of
generally accessible knowledge has not always been accurately reflected in the
available resources and undergraduate courses taught.172 Professor Lawrence A.
17 3
He
Pervin noted this deficiency in his 1996 treatise, The Science of Personality.
explained it as follows:
To my knowledge, personality is the only area in psychology in which the
Ibelieve that it is
leading texts do not present the field as it currently exists ....
time for the teaching of the field to reflect current research more
accurately ....
[A] paper given by Gerald Mendelsohn of the University of
California (Berkeley).. .indicated that the typical, time-honored approach to
teaching personality to undergraduates-namely a Theories of Personality
course-is misleading and uninformative. The material presented in such a
course is outdated and of limited scientific relevance and has little to do with
research actually done by personality psychologists....
More recently, an article by Mark Leary of Wake Forest University.. .noted
that the current classic theories course does not adequately reflect contemporary
personality psychology. In addition, he indicated that many of the theories
covered in such a course are unsubstantiated. 174
Professor Pervin's words in 1996 were a gentle admonition to his colleagues that
they should do better. He then outlined the current state of personality theory as it
existed and posited areas of profitable inquiry where a "new schema offers a better
foundation on which to assemble the mushrooming data in this field." 175 This text
spearheaded a continuing development in personality theory where the basic
concepts of trait theory, situationism, interactionism, and latent-state-trait theory
176
and their correlations to each other were properly analyzed and organized.
Evidence scholars have written many excellent articles about character evidence
based upon texts in the personality field that unfortunately do not now accurately
reflect the current research and developing understanding of the relationship
between character and conduct.177 While their analyses have been cogent and well
171. For an in-depth analysis of the competing theories of trait, situationism, and interactionism as they have
applied to the work of evidentiary scholars, see Roger C. Park, Characterat the Crossroads,49 HASTINGs L.J. 717,
728-38 (1998). While this Article agrees with Professor Park's excellent rendition of how personality research and
the law have developed to date, it does not share his concerns about the dangers of using propensity evidence based
upon the limitations he identified. For a discussion of Professor Park's concerns, see id. at 738. As discussed within
this Article, recent recidivism data with defining factors, when taken in conjunction with further developments of
latent-state-trait theory, establish sufficient correlations to support propensity use. See supra notes 9, 26 and
accompanying text; infranotes 194, 225 and accompanying text. The question now is how much and in what form.
172. See LAWRENCE A. PERVIN, THE SCIENCE OF PERSONALrrY, at v-vi (1996).
173. Id.
174. Id.
175. Id. at vi (quoting an anonymous reviewer of a draft of the textbook).
176. For a discussion of trait theory, situationism, and interactionism, see supra notes 171-172 and
accompanying text and infra notes 183-184, 189, 211, 215, 224 and accompanying text.
177. See, e.g., Richard B.Kuhns, The PropensitytoMisunderstandthe CharacterofSpecific Acts Evidence,
66 IOWAL. REv. 777 (1981); Miguel A. M6ndez, CharacterEvidence Reconsidered: "PeopleDo Not Seem to Be
PredictableCharacters", 49 HASTINGs L.J. 871 (1998) [hereinafter Mdndez, CharacterEvidence Reconsidered];
Miguel A. Mdndez, The Law of Evidence and the Searchfor a Stable Personality,45 EMORY L.J. 221 (1996)
[hereinafter M6ndez, Stable Personality];Aviva Orenstein, No Bad Men!: A Feminist Analysis of Character

Spring 2006]

RECIDIVISM DATA & CHARACTER EVIDENCE

reasoned, an incomplete understanding of how psychologists currently view
personality theory resulted in analyses that in some cases were somewhat flawed.
Correct knowledge of the relationships between character and conduct is a
fundamental prerequisite to accurately analyze whether current propensity rules of
evidence properly reflect their interaction. If they do not, they should be modified
if sufficiently reliable correlations exist. Personality theory, as currently
constructed, establishes those reliable correlations.I' A review of the development
of personality theory as it relates to evidentiary rules is in order based upon this
increased understanding of how character and conduct interact.
A. Trait Theory
Some scholars have theorized that the trait approach to psychology can be traced
back to the beginnings of Western thought.'7 9 Professor John Wigmore explained
the relationship between character trait and behavior as follows: "A defendant's
character...as indicating the probability of his doing or not doing the act charged,
is essentially relevant."'8 ° This explanation of the relevancy of character traits was
a reflection of common sense nurtured by several centuries of legal experience. 8 '
Trait theory reiterated through the social sciences what had already been determined
through experience and common sense-inquiring into a person's character is
relevant when weighing his or her actions through the presentation of character
traits at trial. Relevancy based upon either common sense or the social sciences in
and of itself does not necessarily equate to admissibility, but it is an initial hurdle
that evidence must clear.I' 2 It also neatly fit with the then relatively new
83 concept of
trait theory espoused by one of its early pioneers, Gordon Allport.
Professor Allport believed that human behavior is governed by personality
traits. 84 These traits are the basic structural elements of personality and create a
predisposition to respond to situations in a certain way. 8 5 Because those traits are
stable, they produce generally predictable behavior across a wide range of
situations.'86 Under this theory, each person has ingrained character traits that allow

Evidence in Rape Trials, 49 HASTINGS L.J. 663 (1998); Chris William Sanchiro, CharacterEvidence and the
Object of Trial, 101 COLUM. L. REV. 1227 (2001); Peter Tillers, What Is Wrong with CharacterEvidence?, 49
HASTINGS L.J. 781 (1998); H. Richard Uviller, Evidence of Characterto Prove Conduct: Illusion, Illogic, and
Injustice in the Courtroom, 130 U. PA. L. REV. 845 (1982).
178. See infra notes 224-225, 227, 229 and accompanying text.
179. See HANS J. EYSENCK & MICHAEL W. EYSENCK, PERSONALITY AND INDIVIDUAL DIFFERENCES: A
NATURAL SCIENCE APPROACH 42-53 (1985).
180. IA WIGMORE REVISED, supra note 5,§ 55.
181. Cf GORDON W. ALLPORT, PERSONALITY: A PSYCHOLOGICAL INTERPRETATION (1937) (discussing the

psychology of personality and the role of character traits).
182. See FED. R. EvtD. 403.
183. Miguel Angel Mdndez, California'sNew Law on CharacterEvidence: Code Section 352 and the
Impact of Recent Psychological Studies, 31 UCLA L. REV. 1003, 1051 nn.263-64 (1984) [hereinafter Mdndez,
California'sNew Law]; Mdndez, Stable Personality,supra note 177, at 226-27.
184. ALLPORT, supranote 181, at 286. Allport considered traits as "a generalized and focalized neuropsychic
system (peculiar to the individual), with the capacity to render many stimuli functionally equivalent, and to initiate
and guide consistent (equivalent) forms of adaptive and expressive behavior." Id. at 295 (emphasis omitted).
185. PERVIN, supra note 172, at 33.
186. See id. at 33-38; see also HANS J. EYSENCK, CRIME AND PERSONALITY 9 (1964); WALTER MISCHEL,
PERSONALITY AND ASSESSMENT 6 (1968).
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for the general prediction of certain behaviors,' if, as this theory presupposes,
people act in accordance with particular character traits when confronted with situations where those character traits are relevant.' If correct, observable behaviors
should be predictable. Initial attempts to empirically reproduce research results in
accordance with this theory were relatively unsuccessful, 8 9 and that lack of success
had a palpably negative impact on the development of character evidence rules.
From an evidentiary perspective, the application of trait theory should predict the
likely actions of an individual. This could be applied retrospectively to assist finders
of fact in determining who did what. If the relevant character trait is known and the
situation where it will be applied can be identified, one should be able to establish,
at a minimum, the relevancy of that character trait to the issue before the court. By
the same token, if a correlation does not exist, character is not relevant and should
not be admissible. This struggle between when character is both relevant and
admissible is one of the great issues that has permeated the common law
development of evidentiary rules 9 ° and the subsequent federal and state rules of
evidence. Professor Wigmore' s work on propensity character evidence reflected this
understanding of the relationship between character and behavior. '' Trait theory
supported the historical development of the character evidence rule, seemed a
practical example of social sciences supporting the common sense experience
derived from generations of practicing attorneys and sitting judges, and argued for
the admission of character evidence when properly limited as to its purpose. The
inquiry centered on the purpose of admitting the character evidence and the
limitations placed upon the jury when considering such evidence. 92
Psychologists espousing trait theory initially failed to reproduce their predicted
results in the laboratory. 93 This led to an erroneous hypothesis that perhaps people
do not have definable character traits but instead merely react to situations in no
predictable fashion based on environmental factors that are difficult to identify or
quantify. 9 4 If this were true, admitting character evidence at trial would prevent the

187. PERVIN, supra note 172, at 33.
188. Id. at 33-34.
189. Walter Mischel's initial position is admirably explained by Professor Miguel A. Mdndez. See Mdndez,
CharacterEvidence Reconsidered,supra note 177, at 878. M6ndez quotes Mischel's statement:
First, behavior depends on stimulus situations and is specific to the situation: response patterns
even in highly similar situations often fail to be strongly related. Individuals show far less crosssituational consistency in their behavior than has been assumed by trait-state theories. The more
dissimilar the evoking situations, the less likely they are to lead to similar or consistent
responses from the same individual. Even seemingly trivialsituationaldifferences may reduce
correlationsto zero.
Id. (quoting MISCHEL, supra note 186, at 177) (emphasis supplied by Mdndez).
190. IA WIGMoRE REVISED, supra note 5, § 54.1, at 1156 ("[hf this is the intellectual difficulty that
generates the largely senseless meanderings of the character evidence rule, we should openly confront the question
and resolve it as best we can. Otherwise the courts are doomed to continue their often inadvertently hypocritical
efforts to make sense out of nonsense.").
191. Id. § 55, at 1157 ("A defendant's character,then, as indicating the probability of his doing or not doing
the act charged, is essentially relevant.") (emphasis added).
192. Id.; see infra notes 237, 245-246, 261.

193. For an alternative view of the use of character evidence and psychological research, see Susan Marlene
Davies, Evidence of Characterto Prove Conduct: A Reassessment of Relevancy, 27 CRIM. L. BULL. 504,514 n.53
(1991).
194. See MISCHEL, supra note 186, at 281 ("[A]ithough behavior may be highly contingent on specific
conditions, it is not haphazard.").
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court from arriving at a decision based upon relevant evidence. This position
continues to be reflected in the literature on evidence and within the Federal Rules
of Evidence 95---even though it has subsequently been discounted by later
developments in the personality theory field.' 96 If it is believed that people do not
have predictable character traits, then character evidence is not relevant at trial and
simply wastes the time of the finder of fact and confuses the issue. The difficulties
in clearly defining specific traits of character that would predict future conduct 9
led to a concerted attack upon the trait theory by psychologists and its subsequent
replacement for a time by situationism as the dominant theory of personality. 9"
B. Situationism
Situationism posited that people react to situations as they occur because
character traits are not immutable and do not forecast subsequent behavior.99 What

began as an attempt to empirically validate the trait theory through laboratory

studies became its main competition.2 The results of the research appeared to show
that decisions are made based on the situation and not the character of an individual
for a specific trait.2"' Situationists hypothesized from this that there is not a relevant
relationship between character traits and the decision-making process of

195. The Federal Rules of Evidence provide that, "[alithough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice, confusion ofthe issues,or misleading
the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence." FED.
R. EviD. 403 (emphasis added).
196. See infra note 204 and accompanying text.
197. Mischel stated that "[t]he initial assumptions of the trait-state theory were logical, inherently plausible,
and also consistent with common sense and intuitive impressions about personality. Their real limitation turned
out to be empirical-they simply have not been supported adequately." MISCHEL, supra note 186, at 147. This is
no longer the case according to more current research. See infra notes 224-225.
198. Mdndez, Stable Personality,supra note 177, at 228 n.22 ("Mischel's findings and those of other
researchers have been interpreted as evidence against the utility of the personality construct.") (internal quotation
marks omitted).
199. 1 HUGH HARTSHORNE & MARK A. MAY, STUDIES INTHE NATURE OF CHARACTER: STUDIES INDEcErr

411 (1930) ("[These studies show that neither deceit, nor its opposite, 'honesty,' are unified character traits, but
rather specific functions of life situations. Most children will deceive in certain situations and not in others. Lying,
cheating, and stealing as measured by the test situations.. .are only very loosely related."). This work is a study
dealing with children where they were placed in various situations to test their honesty. See id. It serves now
primarily as an example of a respected but dated work in the field of psychology that formed the empirical basis
for subsequent legal scholarship about the exclusion of character evidence. See Mdndez, California'sNew Law,
supra note 183, at 1051-52; Mdndez, Stable Personality,supra note 177, at 227-29.
200. See Mdndez, Stable Personality,supranote 177, at 228 ("Mischel...became a leading exponent of the
new theory of specificity....").
201. See MISCHEL, supra note 186. Mischel stated:
First, behavior depends on stimulus situations and is specific to the situation: response patterns
even in highly similar situations often fail to be strongly related. Individuals show far less crosssituational consistency in their behavior than has been assumed by trait-state theories. The more
dissimilar the evoking situations, the less likely they are to lead to similar or consistent
responses from the same individual. Even seemingly trivialsituationaldifferences may reduce

correlationsto zero... .There are, of course, many correlations among an individual's behaviors
even in response to diverse situations. Individual differences occur on almost all measures of
behavior, extensive networks of correlations can be, and have been, found for response patterns
on a multitude of tests. These vast networks of test-test correlations are, however, of limited
utility, mainly because of the situational specificity of behavior and the consequently low
magnitude of the associations.
Id. at 177-78 (emphasis added).
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individuals, but rather, the specificity of situations is the determinative factor. 20 2 It
appears that this view of the relationship between character and conduct profoundly
impacted the developing federal evidentiary rules. A legal system relying on the
validity of character traits would have had a difficult time answering challenges to
admissibility when the possibility of confusion, waste of time, and lack of relevance
were almost guaranteed in light of situationism. If character traits cannot predict
future behavior then they should not be admitted at trial. The situationism position
that character traits were not related to subsequent conduct did not ring true to the
proponents of trait theory." 3
The time in which trait theory fell out of favor coincided with the development
of the Federal Rules of Evidence and justifications for excluding character evidence
based on its lack of probative value.2° If character worked as situationists believed,
the predictive ability of character for legal purposes would be nil. If character traits
do not result in predictable behavior, then admitting evidence of character would
create a high probability of confusing the jury and misrepresenting evidence. The
combination of these two factors supported the continued exclusion of character
evidence at trial, even though the fundamental reasoning behind why character
evidence should be excluded was radically different from the "too probative"
argument that developed in the common law. 2 5 Earlier legal scholars used the work
of Hugh Hartshorne and Mark A. May20 6 to support the idea that character evidence
should be excluded because it does not have a predictive correlation to conduct.20 7
Situationism developed in response to the social science community's inability
to support trait theory by connecting supposed immutable character traits to a
predictive standard.20 8 The inability to create a testing environment that produced
empirical evidence supporting a correlation did not necessarily mean that such a
relationship did not exist. Theorists eventually demonstrated that relationship
correctly:2" seemingly unique acts in each situation were reflective of certain
defined character traits and what was missing from the earlier work was a

202. Mdndez, Stable Personality,supra note 177, at 229 n.24. Mdndez explained:
Despite the empirical findings by Mischel and others, the concept of personality invariance has
retained adherents. Mischel and Shoda readily acknowledge that a current trend continues to
equate behavioral dispositions with the basic invariances of personality, with the personality
construct, and indeed with the field ofpersonality itself. Even the strongest advocates of the new
theory of situational specificity have declined to jettison trait theory completely. Over 10 years
ago, Mischel himself doubted that the situation-whatever it is-accounts for
everything... .Mischel and Shoda have come to share the belief that at least some aspects of the
personality are relatively invariant.
Id. (citations and internal quotation marks omitted).
Mischel has continued to publish in the field, eventually developing his correlations between character traits
and situations to more fairly be said to encompass some form of interactionism theory.
203. See id.
204. Imwinkelreid, Comments, supra note 25, at 44.
205. See 1 STEPHEN A. SALTzBuRG Er AL., THE FEDERAL RULES OF EVIDENCE MANUAL § 404.02[21] (8th
ed. 2002).
206.

See HARTSHORNE & MAY, supra note 199. The problem with relying on the work of Hartshorne and

May is that it focuses on non-criminal conduct. The researchers observed the truthfulness of kindergarten
students-a far cry from adult criminal activity.
207. Park, supra note 171, at 728 n.28.
208. See supra text accompanying notes 188-189.
209. Davies, supra note 193, at 516 n.71; see also Park, supra note 171, at 733-35 n.57.
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sufficiently broad inquiry to establish those traits and their relationship to specific
situations. 21 ° That inquiry, when it later occurred, established a correlation between
21
character traits and subsequent conduct that also considered specific situations. '
The proponents of trait theory had not remained quiescent. As they began to look
at the scholarly work surrounding situationism, an interesting thought occurred:
what if instead of the either/or proposition regarding trait theory and situationism,
the relationship between those two theories was instead two different sides of the
same coin? Subsequent research established a relationship between specific
21 2
character traits and defined situations that allowed for predictive behavior. This
thought process led to the currently accepted doctrine of interactionism.
C. Interactionism
Psychologists observed the conflict between trait theory and situationism and
then looked at the possibility that, if you have enough information about specific
character traits and their interactions with defined situations, you can predict
behavior. 2 3 This allowed for a statistical approach to questions concerning the
predictive ability of character traits.2" 4 The resulting work validated the earlier
suppositions concerning the ability of specific character traits to predict behavior
in defined situations.2 15 Interactionism requires a complex statistical model, a
sufficient definition as to the character trait in question, and a clearly defined
situation with a broad sample of data.216 With these, it becomes possible to make
connections between character and predictive behavior. Some evidence scholars
have begun to consider the impact of interactionism theory and what it may mean
for character evidence rules.
As researchers continued to develop statistical models to identify the predictive
nature of character traits in defined situations, they discovered the reason that the
original trait theorists had so much difficulty in empirically capturing results of
research that supported their theory. One of the specific traits relevant to looking
at character is whether a person makes decisions based on principles that reflect

210. Park, supra note 171, at 732-33 n.55.
211. PERVIN, supra note 172, at 79 ("What is suggested by this research is that each of us has a characteristic
style of behaving similarly within certain groups of situations and differently in other groups or situations.").
212. Davies, supranote 193, at 518-19.
213. David M. Buss, Selection, Evocationand Manipulation,53 J. PERSONALITY & SOC. PSYCHOL. 1214-21
(1987).
214. Id.
215. David M. Buss et al., Tactics of Manipulation,52 J. PERSONALITY & SOC. PSYCHOL. 1219-29 (1985).
These researchers established a link between a person's personality traits and their behavior. Id. at 1220. They did
not find that the subjects' personality traits were a complete predictor but they did demonstrate some strong links.
Id. at 1228-29. This particular study dealt with the observation of college student dating styles and applicable
personality traits for interpersonal relationships. Id. at 1219-20. At a minimum, this type of research establishes
a relevancy link between character traits and predicted behavior in accordance with those traits. Id.
216. lmwinkelreid, Comments, supra note 25, at 47. ("[Jlust as the proposed rules sweep beyond the reforms
effected in other common-law jurisdictions, the rules exceed interactionist theory; interactionists demand a
substantial sample of behavior before inferring a character trait, and the proposed rules would allow a prosecutor
to invite that inference based even on a single, isolated act.").
217. See Edward J. Irwinkelreid, A Small Contribution to the Debate over the Proposed Legislation
Abolishing the CharacterEvidence Prohibitionin Sex Offense Prosecutions,44 SYRACUSE L. REV. 1125, 1148
nn. 116 & 120 (1993) [hereinafter lmwinkelreid, Small Contribution];see also Park, supra note 171, at 736.
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their character or whether they make decisions to fit specific situations."'
Significant portions of the population are situation-driven decision makers.2" 9 For
these individuals, decision making is primarily based on the situation that they
confront.22 ° This is a character trait.22 ' Once researchers identified the dichotomy
between individuals who are driven primarily by dispositional factors such as
character traits and individuals who were driven by situations, the problems with
earlier attempts to empirically support trait theory were clear. The determination
that cross-situational consistency is, in fact, a personality trait or characteristic
allowed for modifications to statistical models that significantly increased the
ability to connect personality traits with predicted behavior.222
The conflict between trait theory and situation theory in personality theories
research ultimately improved the current understanding of how personality and
character interrelate. There is now widespread agreement within the field of
psychology that behavior is a combination of specific character traits and clearly
defined situations. 223 The most recent research is now looking at establishing an
additional connection between character traits and predictable behavior using latentstate-trait theory. Researchers have looked at the cross-consistency issues between
character, behavior, and situations, and have applied structural equations, positing
that:
[L]atent state-trait theory (LST theory).. .is another reaction to the consistency
controversy. Just like modem interactionism, it aims at taking into account the
fact that not only persons but also situations and the interaction between persons
and situations are important sources of variance in psychological measurement.
However, in contrast to [modem interactionism]..., LST theory strives to
consider these sources of variances also in observational (nonexperimental)
research and to represent traits and situation and/or interaction effects in
structural equation models.2
The issues in predicting behavior based upon traits are complex and require a
large sample of information in order to assure accuracy, 225 but the connections
clearly exist. The logical connections between specific individualized traits and
subsequent behavior form the basis for interactionism and LST theory. This is the
most recent theory of personality subjected to statistical analysis with predictive

218. David Funder & C. Randall Colvin, Explorations in Behavioral Consistency:Propertiesof Person s,
Situations, and Behaviors, 60 J. PERSONALITY & Soc. PSYCHOL. 773, 773-76 (1991).
219. See id.
220. See id.; Kennon M. Sheldon et al., Trait Self and True Self. Cross-Role Variation in the Big-Five
Personality Traits and Its Relations with Psychological Authenticity and Subjective Well-Being, 73 J.
PERsONALrry & SOC. PSYCHOL. 1380, 1381 (1997).

221. See id. at 1381.
222. For an excellent discussion of the comeback of trait theory and its melding with situationism into
interactionism, see William B. Swann Jr. & Conor Seyle, Personality Psychology's Comeback and Its Emerging
Symbiosis with Social Psychology, 31 PERSONALITY & Soc. PSYCHOL. BULL. 155, 162 (2005).
223. Davies, supra note 193, at 518 n.84.
224. Rolf Steyer et al., Latent State-Trait Theory and Research in Personalityand Individual Differences,
13 EuR. J. PERSONALITY 389, 391 (1999) (providing an excellent introduction to the current state of LST theory
as well as fundamental examples of the grounding principles of LST theory).
225. See id. at 392-93.
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results.226 Attorneys and evidence scholars should consider these recent
developments in personality theory as a call to critically review the character rules
of evidence and promulgate new rules of evidence that are based on an accurate
understanding of the predictive power of character.
The conclusions gleaned from the analysis of interactionism theory suggest that
it is time to rethink how we define relevancy and character evidence.22 There is a
clear connection between character traits and the situations where they apply.22
This indicates a potential predictive ability using character if sufficient knowledge
as to the connections between the behaviors to be predicted, the character trait, and
the actions of the individual in the past are available. This theory of personality is
an exciting development. It combines the common sense approach to the
development of evidentiary law offered by Wigmore 229 and Thayer 230 with an
understanding of human nature based on the behavioral sciences.
The research is finally maturing to the point that the results can be useful when
drafting fair, equitable, and understandable character rules of evidence. At a
minimum, one must concede that there is a relationship of statistical significance
between clearly defined specific traits of character and conduct. This relationship
meets the evidentiary standards of legal and logical relevance. 231 The remaining
question is whether one can identify traits of character in a legal context and then
use their predictive ability to assist finders of fact while protecting the rights of the
accused. This should be possible if sufficient evidence exists to support defined
character traits and their predictive ability in specified situations. A review of the
basic tenets of character evidence is required before discussing how such
modifications might best be accomplished.
IV. CHARACTER EVIDENCE: HOW DOES IT WORK?
Scholars have expended a tremendous amount of effort to assist members of the
232
legal profession in understanding and applying the character rules of evidence.
That scholarship has criticized the current rules,233 outlined their historical
foundations, 234 and argued for change based on a greater current understanding of

226. See id. at 403-04.
227. See Davies, supra note 193, at 514; Mindez, Stable Personality,supra note 177, at 226.
228. See supra notes 217, 219, 221, 223, 225 and accompanying text.
229.

See generally WIGMORE, EVIDENCE, supra note 2; WIGMORE REVISED, supra note 5.

230. See generally THAYER, supra note 1.
231. See FED. R. EvID. 401, 402, 403.
232. See Major Heather L Burgess, Back to the Future?: The Admissibility of Post-Offense Uncharged
Misconduct to Prove Character, 174 MIL. L. REv. 47 (2002) (providing an excellent and thought-provoking
analysis on the admissibility of post-offense uncharged misconduct); Kuhns, supranote 177; Imwinkelreid, Small
Contribution,supra note 217; David P. Leonard, In Defense of the CharacterEvidence Prohibition:Foundations
of the Rule Against Trial by Character,73 IND. LJ. 1161 (1998) (providing an excellent portrayal and defense of
the current restrictions on the use of character evidence at trial); Kenneth J. Melilli, The CharacterEvidence Rule
Revisited, 1998 BYU L. REV. 1547, 1558-60 (tracing the common law development of the present Rule 404(b));
Uviler, supranote 177; Glen Weissenberger, Making Sense ofExtrinsic Act Evidence: FederalRule of Evidence
404(b), 70 IOWAL REV. 579 (1984-1985) (analyzing uncharged misconduct as character evidence and its potential
uses at trial).
233. See, e.g., Mdndez, CharacterEvidence Reconsidered, supra note 177; Orenstein, supra note 177;
Tillers, supra note 177; Sanchiro, supra note 177.
234. See, e.g., Leonard, supra note 232; Melilli, supra note 232.
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the human psyche.23 5 This Article synthesizes these competing views in light of
current empirical recidivism data. This synergistic analysis provides a way of
looking at character evidence that is not limited by antiquated theories of the human
psyche while still managing to give due deference to our personal, legal, and
national sense of what is right and fair in the context of a search for truth-to the
23 6
extent that it can ever be found.

The law struggles with character evidence because its relevancy is often
grounded in its potential for an unfairly prejudicial result. 23 7 The fear of such a
potential overvaluation of evidence, 238

result grows out of concerns about a jury's
its perceived inability to properly weigh evidence, 239 and the possibility of
obscuring the fundamental issues at trial by admitting character evidence for
consideration by the finder of fact.240 In order for evidentiary rules to strike a
balance between what should be admitted or excluded, these concerns must be
weighed against the natural human desire to know the whole story and the need for
jurors to feel that they are valid participants in the process. Common sense tends to
indicate that knowing an individual's character is helpful when trying to determine,
after the fact, what may or may not have happened in a particular situation. This
tension between the normal desire to know all of the details and the fear that too
many character details will either waste time, confuse issues, or result in unfair
decisions has shaped the development of the use of character evidence ever since
the first time a parent cross-examined two children about who ate the cookie. By
looking at the common law development of the jury system and the use of character
at trial, the philosophical underpinnings of the sometimes contrary nature of
character evidence in the United States can be better understood. 241 Once that level
of understanding is achieved, intelligent modification will become possible.
A. A HistoricalPerspective
A hallmark of the common law system of justice is a marked predilection for
excluding relevant evidence that other systems of justice would clearly admit and
consider.242 One example of that exclusionary preference is the rule prohibiting
propensity character evidence. 243 The prohibition against the use of character

235. See, e.g., Leonard, supra note 232; Melilli, supra note 232.
236. See 1 WIGMORE, supra note 2, § 8a, at 120 ("We may assume it understood that the solid function of
the law of Evidence is to assist the discovery of truth in trials, while safeguarding the jury from false estimates of
evidence, by means of rules of exclusion based on long experience in jury trials.").
237.
238.

THAYER, supra note 1, at 525; IA WIGMORE REVISED, supra note 5, § 54.1, at 1150-51.
Richard D. Friedman described this concern as follows:

Here is the over-valuations concern: Although a given piece of evidence has probative value,
enough to warrant admission if there were an ideal fact-finder, the jury is likely to give the
evidence too much weight, and the excess weight means that the truth-determination process
is better off if the evidence is excluded than if it is admitted. Several points about this concern

warrant emphasis and counsel against it causing the exclusion of evidence.
Minimizing the Jury Over-Valuation Concern, 2003 MICH. ST. L. REV. 967, 969 (2003).

239. Id. at 967 ("In various contexts we are told that although an item of evidence is probative, it must be
excluded because the jury will give it too much weight.").
240.
241.

lmwinkelreid, Small Contribution,supra note 217, at 1147-48.
THAYER, supra note l, at 3 n.l.

242. Id. at 2 n.1.
243. FED. R. EvtD. 404(b).
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evidence to prove that a person acted in a predictable manner based upon a
perceived character trait extends back to the Seventeenth Century. 2 " Several
important cases during that era developed the proposition that an individual should
be judged based upon what he may or may not have done, not what he may or may
not be. 245 This common law position was unique and served24as a signpost marking
247
the continued separation of the secular law (common law) from Canon Law.
From a western civilization perspective, common law and Canon Law had
previously worked together and relied on each other. Examples are readily apparent
of the importation of Canon Law24 8 standards into secular law. This relationship
between common law and Canon Law developed many of the great facets of our
current system, including one of the most famous: the privilege against selfincrimination.249
Canon Law was inquisitorial, 250 relying upon a panel of judges to determine the
outcome of controversies. 25 ' An underlying belief of Canon Law was that the more
information available to the finder of fact, the more reliable and truthful the final
decision.252 This system required access to all relevant facts in order to ensure that

244. Office of Legal Policy, Dep't of Justice, Report to the Attorney Generalon the Admission of Criminal
Histories at Trial, 22 U. MICH. J.L REFoRM 707, 716 (1989) [hereinafter Dep't of Justice] ("About the same
period [the end of the seventeenth century] an equally distinctive feature, the rule against using the accused's
character, became settled."); see also 1 WIGMORE, EVIDENCE, supra note 2, § 8, at 109.
245. Dep't of Justice, supra note 244, at 716.
246. See G. Robert Blakey & Brian J. Murray, Threats,Free Speech, and the Jurisprudenceof the Federal
CriminalLaw, 2002 BYUL. REV. 829, 839 n. 17,880 n.133,902 & n. 180. Secular law is used here to describe and
identify the development of the King's law as opposed to God's law. The rise and fall of various kings within Great
Britain often correlates with the initial splits and differences between medieval canon and secular legal systems.
See id. at 1028 n.648. Secular law and the common law of the King are one and the same. See id. at 1029 & n.654.
247. As Wigmore noted:
Here enter, very directly, the possibilities of our modern system. With all the emphasis gradually
cast upon the witnesses, their words, and their documents, the whole question of admissibility
arises.
One first great consequence is the struggle between the numerical or quantitative system,
which characterized the canon law and still dominated all other methods of proof, and the
unfettered systemless jury trial; and it was not for another two centuries that the numerical
system was finally repulsed.
1 WIGMORE, EVIDENCE, supra note 2, § 8, at 108.
248. Canon Law, in the Roman Catholic Church, is the body of law based on the legislation of the councils
(both ecumenical and local) and the popes, as well as the bishops (for diocesan matters). It is the law of the church
courts and is formally distinguished from other parts of ecclesiastical law, such as liturgical law. However, when
liturgical law overlaps with canon law, canon law normally prevails. Canon law has had a profound influence on
the law of countries where the Roman Catholic Church has been the state church. In the Middle Ages the church
courts had very wide jurisdiction-for example, in England, control of the law of personal property-and because
they were well regulated, they tended to attract many borderline cases that might also have been heard by the
developing royal courts. THECATHOLICENCYCLOPEDIA (New Advent Catholic Encyclopedia CD-ROM), available
at http://www.newadvent.org/cathen/09056a.htm.
249. 1 WiGMORE, EVIDENCE, supra note 2, § 8, at 109. Wigmore explained:
A fourth important principle, wholly independent in origin, here also arose and became fixed
by the end of this period-the privilege against self incrimination. The creature, under another
form, of the canon law, in which it had a long history of its own, it was transferred, under stress
of political turmoil, into the common law, and thus, by a singular contrast, came to be the most
distinctive feature of our trial system.
Id.
250. See DICTIONARY OF THE MIDDLE AGES: SuPPLEMENT 1 309-20 (William Chester Jordan ed., 2003).
251. See id.
252. TiE CATHOLIC ENCYCLOPEDIA, supra note 248.
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the judges could determine a truthful outcome.253 Canon Law presupposed that truth
was determinable and accepted the burden that the business of settling controversies
is the discovery of truth.2 54 Canon Law placed a particular emphasis on state of
mind.255 In fact, the common law's emphasis on state of mind in secular criminal
law comes from the Canon Law.256 Canon Law generally accepted as a given that
the character of the individuals involved was relevant to the issue in controversy.257
That belief ensured that inquiries into the character of the individual were not only
permissible but encouraged. 258 This treatment of character evidence is still followed
in European civil court systems.259
Canon Law's approach to the use of character evidence did not cross over into
common law. 2 ' The historical roots of the current attitude towards the admissibility
of character evidence serve as an excellent example of how legal doctrine developed
by the common law can differ markedly from that found in Canon Law. The
decision at common law to take a road "less traveled by ' 261' regarding character
evidence was based on the importance of the jury system and competing views of
how the use of character evidence would impact a fact finder's decision making
process.26 2 Common law viewed character evidence as being too prejudicial and
feared that the jury would be unduly influenced by it. On the other hand, Canon
Law posited that the more logically relevant information the finder of fact had, the
closer to the truth the decision making process would come.
B. Characterand the FederalRules of Evidence
Federal Rule of Evidence 404(a)2 63 governs the admissibility of character
evidence for the accused and the victim in a criminal case. 26 The underlying
253. Id.
254. Id
255. Id.; see also Blakey & Murray, supra note 246, at 1029 n.654.
256. THE CATHOLIC ENCYCLOPEDIA, supra note 248. The belief that a trial should be the search for an
ultimate identifiable and ascertainable truth still forms the fundamental basis for most civil law systems in Europe.
Id.
257. Id.
258. ld
The defendant in a criminal trial is not himself subjected to examination, according to English
law, unless he offers himself voluntarily to give evidence, and then he may be examined like a
witness. In canon law the accused is examined. [sic] and the question arises whether he is bound
to tell the truth against himself. He is bound to tell the truth if he is interrogated according to
law; canon law prescribes that when there is semiplena probatio of the crime and this is made
clear to the defendant he should be interrogated.
Id.
259. See JAMES G. APPLE & ROBERT P. DEYLING, A PRIMER ON THE CIviL-LAw SYSTEM 26-28 (1995),

available at http://www.fjc.gov/public/pdf.nsf/lookup/CivilLaw.pdf/$file/CivilLaw.pdf.
260. See 1 WIGMORE, EVIDENCE, supranote 2, § 8, at 108-09.
261. ROBERT FROST, THE POETRY OF ROBERT FROST: THE CoLLECTED POEMS, COMPLETE AND UNABRIDGED
105 (Edward Connery Lathem ed., 1975). This poem has become a symbol of how choices at specific moments
have impact for an extended period of time. This Article posits that such a choice arises when it comes to
propensity character evidence. For a primer on the differences between civil and common law systems, as well a
discussion of the prevalence of civil law systems vis-a-vis common law systems, see APPLE & DEYLING, supranote
259, at 1.
262. See Dep't of Justice, supra note 244, at 709-10; Leonard, supra note 232, at 1170-71 & n.48.
263. See supra note 17.
264. Rule 404 does not address credibility issues for witnesses. See generally FED. R. EVID. 404. Rules 608
and 609 apply to victims, accused, and all other witnesses that testify. See FED. R. EVID. 608, 609. The ability
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foundation of this rule is that the accused holds the key that opens the door to the
character of both the victim and the accused.265 Subject to the exceptions outlined
in Federal Rules of Evidence 404(b) 2" and 413,267 the decisions made by the
accused concerning whether or not to admit character evidence determine the extent
to which character evidence will or will not be admitted at trial. One way to
conceptualize the application of these rules is to view the use of character evidence
rules by the accused as a shield. The accused can use the rules to prevent an attack
upon his character as the basis for prosecution, thus protecting him from trial by
character assassination by the state. However, if the accused decides, based upon
his right to present a defense, that relevant issues of the accused's character, or the
victim's character, should be placed into evidence, he loses the shielding of Federal
Rule of Evidence 404(a). 2' The rules do not allow an accused to use the rules to
attack the character of the victim while also using those rules to shield him or
herself.269 Once the door to character has been opened by the accused, it remains
open, and relevant character evidence that might otherwise have been excluded can
properly be admitted by the court for both parties, subject to logical and legal
relevancy restrictions.
The shield analogy can be illustrative, but students of the law of evidence must
understand that the shielding nature of character evidence only addresses the use of
propensity evidence to prove conformity therewith.7 ° Where a non-propensity
based theory 27 ' of relevancy is used, character evidence that would normally be
considered inadmissible suddenly becomes admissible under alternative theories

under Rule 608 to use character evidence normally not admissible under Rule 404 to attack a witness's credibility
is one of the curious by-products of the character evidence propensity ban. For a discussion of the admissibility
of character evidence concerning witnesses other than the accused and the victim, see FED. R. EviD. 608, 609
advisory committee's notes and commentary.
265. Michelson v. United States, 335 U.S. 469,479 (1948) ("The price a defendant must pay for attempting
to prove his good name is to throw open the entire subject which the law has kept closed for his benefit and to make
himself vulnerable where the law otherwise shields him.").
266. Rule 404(b) provides:
Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show action in conformity therewith. It may, however,
be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident, provided that upon request by the
accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial,
or during trial if the court excuses pretrial notice on good cause shown, of the general nature of
any such evidence it intends to introduce at trial.
FED. R. EvID. 404(b).

267. Rule 413 provides: "In a criminal case in which the defendant is accused of an offense of sexual assault,
evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be
considered for its bearing on any matter to which it is relevant." FED. R. Evl. 413(a) (Evidence of Similar Crimes
in Sexual Assault Cases).
268. See generally FED. R. EviD. 404.
269. See id.
270. See id.

271. A non-exhaustive list of possible alternative theories for the admissibility of character evidence for a
non-propensity purpose must begin with the exceptions found in 404(b). See FED. R. EviD. 404(b). Most
commentators on the rules of evidence would agree that the courts have been expansive in determining whether
or not prosecutorial theories for offering such evidence are proper. See, e.g., Leonard, supra note 232, at 1212-13;
Dep't of Justice, supra note 244, at 718-19 & n. 11. Prior to the passing of Rule 413, many jurisdictions got around
the limitations of Rule 404 concerning the prior sexual misconduct of an accused by using the "lustful disposition"
doctrine. See infra note 272.
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such as the lustful disposition doctrine.272 Another example of an alternative theory
of admissibility is when the prosecutor introduces evidence of a prior burglary to
prove that the accused committed the current charged burglary using the same plan
or modus operandithat was present in the previous offenses. Because the evidence
will be used for a non-character purpose, it is potentially admissible.2 73 While
practically speaking, the prosecutor is showing that the accused acted in accordance
with a character trait, legally speaking, there is an alternative non-propensity theory
for its admissibility and it is therefore potentially admissible. Much of the
evidentiary argument that takes place in the courtroom is a dance around this rule.
Each side tries to admit character evidence that might normally be considered
propensity evidence under an alternative theory, hoping to garner admissibility of
their proffered evidence while preventing opposing counsel from using other
character evidence that only fits in the propensity niche.
At common law, the state always had the ability to admit character evidence for
reasons other than showing that a person acted in conformity with a particular
character trait. 274 The initial question asked is, what is the legal reason for admitting
the propensity evidence? If the reason goes to a use other than propensity, such as
proving motive, scheme, or knowledge of the nature of the illegal act, it is
admissible for that purpose.275 The acceptance of these alternative reasons for
admitting character evidence formed the basis for the Federal Rule of Evidence
404(b) exception concerning evidence of other crimes, wrongs, and acts.276 The key
test before such evidence is admissible is an establishment of relevancy from the
offering party and the weighing of the possibility of an unfair-prejudicial impact in
comparison to its probative value for the finder of fact. 277 The court looks to the
proffered purpose for offering the character evidence and the existence of a
historical exception contemplated by the proffered use of what would otherwise be
propensity evidence. 27 8 If it fits into a non-character trait theory of relevancy, it is
potentially admissible.27 9
While commentators argue that the admission of propensity evidence might
potentially waste time and distract jurors, 280 a more logical and attractive reading
of this relationship is that the jurors would be no more distracted by the use of
propensity evidence with proper limiting instructions than they currently are by the
battle within the courtroom over alternative theories of admissibility. Recent high
profile cases dealing with propensity evidence of sexual misconduct have shown
that juries are capable of following appropriately fashioned instructions, even in the

272. For an analysis of the lustful disposition doctrine and its codification into the Federal Rules of Evidence,
see Lisa M. Segal, The Admissibility of UnchargedMisconduct Evidence in Sex Offense Cases:New FederalRules
of Evidence Codify the Lustful Disposition Exception, 29 SUFFOLK U. L REV. 515 (1995).
273. See FED. R. EviD. 404(b).
274. See Dep't of Justice, supra note 244, at 716-18.
275. Id.
276. Id. at 719-23.
277. See FED. R. EviD. 403.
278. See Dep't of Justice, supra note 244, at 716-18.
279. Id.
280. See supra note 238-240 and accompanying text.
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face of extensive publicity and public scrutiny. 281 Allowing for the use of propensity
evidence forces the jury to properly weigh the credibility of witnesses and allows
them to make informed decisions about the weight that evidence is given.
The proper use of propensity evidence is based upon the idea that circumstantial
proof of a particular character trait is probative when attempting to prove the guilt
or innocence of an accused for a charged criminal act. The fact-finder uses a
person's character to say that, on a particular occasion relating to the current
charged misconduct, that individual acted in a manner that conforms to his or her
character, thereby circumstantially proving guilt. This type of circumstantial proof
based upon character evidence has historically been forbidden by the common law
rules of character evidence.282 The Federal Rules of Evidence adopted that same
doctrinal position when they were initially ratified and approved.283 The two reasons
relied upon when fashioning this restriction, the evidence is either so probative that
it is unfairly prejudicial 2l or the evidence is not sufficiently relevant to assist the
jury,285 are not logically consistent.6 The logical inconsistency between these
theories for excluding propensity character evidence has created considerable
confusion in the understanding and application of character evidence rules. 287 At the
same time, relatively recent changes to the Federal Rules of Evidence added to the
complexity of propensity evidence discussions by successfully reducing the bar to
admissibility of propensity evidence in instances dealing with prior sexual
misconduct.288 Those rule changes allow the prosecution to offer evidence of prior
sexual misconduct to show that the accused acted in conformity with the character
trait to commit sexual misconduct, with no requirement that the former misconduct
resulted in a conviction.28 9
Wholesale changes to the doctrine supporting excluding propensity evidence
recently occurred in Great Britain, the country where common law evidence took
root and flourished. 29 Its courts began a relaxation of the use of character evidence

281. See, e.g., Jackson Prosecutors Want to Admit Prior Offense, MSNBC NEWS, Dec. 14, 2004,
http://www.msnbc.msn.conid/6715028; Bryan Robinson, Will Jackson's Past Haunt His Acquittal Chances?,
ABC NEWS, Mar. 28,2005, http://abcnews.go.com/Entertainment/LegalCenter/story?id=609875&page=l; Jonna
M. Spilbor, The Michael Jackson Case: Why the Ruling on Previous Allegations Is Unfair to the Defendant,

CNN.coM, Mar. 31,2005, http://www.cnn.com/2005/LAW/03/3 l/spilbor.jackson. Mr. Jackson was subsequently
acquitted of all charged offenses despite the court allowing evidence of past sexual misconduct concerning children
to be introduced at trial.
282. See, e.g., Michelson v. United States, 335 U.S. 469,475 (1948) (discussing the common law tradition
of excluding prior bad act evidence to establish guilt); Boyd v. United States, 142 U.S. 450,458 (1892) (holding
that the prosecution cannot introduce evidence of prior robberies in order to prove the identity of the suspect in a
murder case, which is interesting in light of the current Rule 404(b) exception for identity).
283. See Davies, supra note 193, at 504; Inwinkelreid, Comments, supra note 25, at 38; lmwinkelreid, Small
Contribution, supra note 217, at 1135; Kuhns, supra note 177, at 780-81.
284. See Imwinkelreid, Comments, supra note 25, at 38-39; Imwinkelreid, Small Contribution, supra note
217, at 1140.
285. See Kuhns, supra note 177, at 795; Mdndez, Stable Personality, supra note 177, at 223-24.
286. See infra note 315 and accompanying text.
287. See Kuhns, supra note 177, at 778-80; Leonard, supra note 232; MOndez, Character Evidence
Reconsidered, supra note 177, at 872-73; Tillers, supra note 177, at 785, 788.
288. See supra notes 10, 271-272; infra notes 291, 315.
289. See supra note 272.
290.

THAYER, supra note 1, at 2-3.
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in 1975.291 Professor Imwinkelreid noted that the leading case in Great Britain
admitting propensity evidence was a House of Lord's decision inR. v. Boardman.292
More recently, the British Government did away with the exclusion of uncharged
misconduct with the passage of the Criminal Justice Act of 2003.293 One section of
this act specifically allows for the use of character evidence of the accused if "it is
relevant to an important matter in issue between the defendant and the
prosecution., 294 Phillip Plowden, an attorney in Great Britain, has noted that this
statute represents a departure from their common law tradition.29 5 While the
American propensity evidence rule seems like a massive bar to the admissibility of
character evidence, reality paints a different picture. In actuality, the character
evidence prohibition shield has never been anywhere near solid.296

Some evidence scholars view the application of the rules in this manner as a
careful balancing of competing interests: the interests of the court in justice and
timeliness, the right of the accused to present a defense, and, more recently, the
rights of victims to not be harassed based upon their own character traits.297 Others

291. As noted by Professor Imwinkelried in a symposium on the admission of character evidence in sexual
assault cases:
Adopting proposed Rules 413-15 would not only shift [the United States] to an extreme
position; the proposed rules would also push us well beyond the extent to which other commonlaw jurisdictions have been willing to liberalize the character evidence prohibition. It is true that
the current rules embody a more categorical prohibition than otherjurisdictions such as England
recognize. In 1975 in R. v. Boardman, the House of Lords rejected a rigid distinction between
character and noncharacter reasoning. However, in their speeches in Boardman, the Lords made
it clear that they were sanctioning character reasoning only when disposition has exceptional
probative value in the case.
Imwinkelreid, Comments, supra note 25, at 39-40.
292. Id. at 40.
293. See Criminal Justice Act, 2003, c. 44, § 101 (Eng.). Section 101 governs "Defendant's bad character"
and provides:
(1) In criminal proceedings evidence of the defendant's bad character is admissible if, but only
if(a) all parties to the proceedings agree to the evidence being admissible,
(b) the evidence is adduced by the defendant himself or is given in answer to a question
asked by him in cross-examination and intended to elicit it,
(c) it is important explanatory evidence,
(d) it is relevant to an important matter in issue between the defendant and the prosecution,
(e) it has substantial probative value in relation to an important matter in issue between the
defendant and a co-defendant,
(f) it is evidence to correct a false impression given by the defendant, or
(g) the defendant has made an attack on another person's character.
(2) Sections 102 to 106 contain provision supplementing subsection (1).
(3) The court must not admit evidence under subsection (1)(d) or (g) if, on an application
by the defendant to exclude it, it appears to the court that the admission of the evidence would
have such an adverse effect on the fairness of the proceedings that the court ought not to admit
it.
(4) On an application to exclude evidence under subsection (3) the court must have regard,
in particular, to the length of time between the matters to which that evidence relates and the
matters which form the subject of the offence charged.
294. Id. § 101(d).
295. Philip Plowden, Making Sense of CharacterEvidence, NEw L.J. 155.7 159(47) (2005). (stating that the
new rules are a "complete rewrite of the previous statutory and common law provisions").
296. See Leonard, supranote 232, at 1165-66.
297. The recent change to 404(a) states:
Character of accused. Evidence of a pertinent trait of character offered by an accused, or by the
prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the
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consider the character rules of evidence to be an incredible mish-mash of competing
rules with no rhyme or reason.298 In some instances, scholars question the actual
sanity of the rules as currently written.299 Some feminist scholars decry the inability
of the character rules of evidence to accurately and adequately address the needs of
victims of sexual assault, while also approaching the adoption of Federal Rule of
Evidence 413 with a great degree of trepidation. 3 ' Like most issues producing
strident discourse, the practical truth lies somewhere in the middle.
C. Too Relevant or Not Relevant Enough?
The arguments for and against the admissibility of character evidence are
premised on two specific modes of analysis. The first position posits that character
evidence is so prejudicial that it will have a substantially unfair impact on the
deliberative process. 30' The second position focuses on the fact that, in some
instances, character evidence is not probative because it wastes time, confuses
issues, and results in decisions that are not reliable. 2 Both of these positions have
historical roots in the development of character evidence, with the latter heavily
influenced by the development of situationism during the time that the Federal
Rules of Evidence were drafted.3 3 Before considering changes to the propensity
character evidence rules, one must consider them in light of recent recidivism
studies and the historical development of the evidentiary law.
1. Character Evidence Is So Relevant That It Is Unfairly Prejudicial
One view of character evidence agrees with the earlier Canon Law supposition
that character evidence is relevant to the issue at controversy."
Scholars have
commented on this position, providing excellent examples of how it is supported
by daily human experience." 5 When someone hires an individual to work in his or
her home or place of work, he or she is concerned with the person's character and

crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait
of character of the accused offered by the prosecution.
FED. R. EVtD. 404(a)(1).
298. See Uviller, supra note 177, at 845-46.
299. Mndez, CharacterEvidence Reconsidered,supra note 177, at 872.
300. See, e.g., Baker, supranote 123, at 563; Katharine K. Baker, A Wigmorian Defense of FeministMethod,
49 HASTINGS L.J. 861, 865-66 (1998); Karen M. Fingar, And Justicefor All: The Admissibility of Uncharged
Sexual MisconductEvidence Under the Recent Amendment to the FederalRules of Evidence, 5 S. CAL. REV. L.
& WOMEN'S STUD. 501 (1996); Orenstein, supra note 177, at 690-96.
301. See I WIGMORE, EVIDENCE, supra note 2, § 57, at 272 ("Here, however, a doctrine of Auxiliary
Policy.. .operates to exclude what is relevant-the policy of avoiding the uncontrollable and undue prejudice, and
possible unjust condemnation, which such evidence might induce."); see also id. § 29a, at 237.
302. See Mdndez, CharacterEvidence Reconsidered,supra note 177, at 872-73.
303. See, Imwinkelreid, Small Contribution,supranote 217, at 1148; infra note 359 and accompanying text.
304. IA WIGMORE REViSED, supra note 5, § 55, at 1157 ("A defendant's character, then, as indicating the
probability of his doing or not doing the act charged, is essentially relevant.").
305. 1 WIGMORE, EVIDENCE, supra note 2, § 55, at 269 ("The character or disposition-i.e. a fixed trait or
the sum of traits-of the persons we deal with is in daily life always more or less considered by us in estimating
the probability of future conduct. In point of legal theory and practice, the case is no different."); Park, supra note
171, at 721 ("Common sense (that is, unsystematic inductions from everyday experience) is the principal basis both
for believing character evidence to be probative, and for fearing its prejudicial effect. We all use character evidence
in ordinary life.").
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the impact that character will have on any interactions with that individual. No one
wants a sexual predator watching his children or known thieves cleaning her home.
While some have noted that the thought process for hiring and associating with
people is qualitatively different from the thought process required when
ascertaining guilt or innocence under the beyond a reasonable doubt standard, °6
understanding how people use character in their day-to-day lives leads to the
reasonable assumption that available character evidence might be so persuasive that
it would have the ability to improperly overcome other evidence. 30 7 The focus of
this analysis hinges on the idea that character evidence is not only relevant when
applied under a common sense standard-it is too relevant and often overcomes
proper deliberations, causing convictions for who a person is as opposed to what a
person has done.3 8 This analysis is persuasive, but it does not consider the fact that
we now routinely allow highly inflammatory propensity evidence for prior sexual
misconduct and allow for its proper application through the use of cautionary and
limiting instructions that mitigate any potential inflammatory effects."
2. Character Evidence's Relevancy Is Nil and It Confuses Issues
This argument takes the competing position that character evidence is of minimal
value in predicting future activities by an individual, and the cost of using character
evidence at trial from a practical perspective is too expensive. 310 The combination
of these two factors supports the position that such evidence should be excluded due
to its minimal relevance and the fact that the act of admitting such evidence would
cost the system a great deal in terms of time, confusion, and resources.3 1' This
presupposes that there is no direct correlation between possible character traits and
their ability to predict subsequent behavior.3 12 The lack of a logical connection, if
true, would be a very strong reason to exclude character evidence under this theory.
This line of reasoning was supported by psychological research initially developed
to expand and increase understanding of the trait theory 313 in the twentieth century
but has recently been cast into doubt through the developing theories of
interactionism and LST.314

306. Park, supra note 171, at 721-22.
307. 1 WIGMORE, EVIDENCE, supra note 2, § 29 a, at 237 ("[Y]et [character evidence] may be excluded
because of the undue prejudice liable to be caused by taking it into consideration; for its probative value may be
exaggerated, and condemnation visited upon him, not for the act, but virtually for his character.").
308. This belief found its way into the case law. For an in depth analysis of the historical case law
development of the character evidence ban, see Leonard, supra note 232.
309. Id.
310. Id.
311. Professor Tillers believes this to be an open question. See Tillers, supra note 177, at 791 (taking "no
position on the question of whether the character evidence rule is, on the whole, a good thing or a bad thing). But
see Park, supra note 171, at 738 n.68 (citing research that supports the position that people apply too much
importance to character); Uviller, supra note 177, at 851-52, 886.
312. 3 HUGH HARTSHORNE, MARK A. MAY & FRANK K. SHUTTLEWORTH, STUDIES IN THE NATURE OF
CHARACTER: STUDIES IN THE ORGANIZATION OF CHARACTER 372 (1930) ("It seems to be a fair conclusion from

our data that honest and deceptive tendencies represent not general traits nor action guided by general ideals, but
specific habits learned in relation to specific situations which have made the one or the other mode of response
successful."); see also supra note 199.
313. See supra note 202; see also supra notes 195-196 and accompanying text.
314. See Imwinkelreid, Comments, supra note 25, at 45-46; lmwinkelreid, Small Contribution, supra note
217, at 1148-50; Park, supra note 171, at 728-29.
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3. Does the Use of Propensity Evidence Guarantee Unfair Results?
When taken separately, both trait theory and situationism have some general
validity. They do not, however, adequately serve as a fundamental basis for
excluding propensity character evidence. Evidentiary scholars raised arguments
based upon both trait theory and situationism when additional character propensity
rules dealing with sexual misconduct were discussed and later implemented. 1 They
took the position that propensity evidence would violate the constitutional
guarantees of a fair trial.3 16 It would either so inflame the passions of the finders of
fact that their deliberations would be compromised, or it would so confuse the
jurors that they would be unable to render a fair verdict and would instead find the
accused guilty because of previous misconduct.3 17 If these concerns about the
overwhelming nature of propensity evidence were valid, the courts would have
subsequently overturned cases based upon this type of evidence. That did not
happen.3 18 Instead, the courts fashioned a balancing test utilizing Federal Rule of
Evidence 403319 and applied it to Federal Rules of Evidence 413 and 414 when
determining whether or not to admit evidence of prior sexual misconduct.3 2 Based
upon that balancing test, the courts fashioned limiting instructions that assist the
finder of fact in properly applying sexual misconduct propensity evidence32 ' while
also ensuring the constitutional rights of the accused are protected.322
Limiting instructions have successfully shaped the use of what is generally
recognized as extremely inflammatory information dealing with evidence of prior
sexual misconduct under Federal Rules of Evidence 413 and 414.323 The courts have
adequately fashioned limiting instructions handling inflammatory propensity
character information when recidivism statistics tell us that the danger of a lack of
relevance is actually high. Therefore, appropriately fashioned evidentiary rules, in
concert with specific procedural guidelines at trial, will allow for the fair use of
propensity evidence in areas where recidivism data tell us that the statistical
correlation is correspondingly much higher than that found for sexual crimes. This
supports a modification of Federal Rule of Evidence 404(a) allowing for the use of
propensity evidence for both property and drug crimes with limiting instructions.

315. See generally Myrna S. Raeder, Perspectives on Proposed Federal Rules of Evidence 413-415:
American BarAssociationCriminalJusticeSection Report to the House ofDelegates, 22 FORDHAM URB. L.J. 343
(1995).
316. ld. at 345.
317. ld. at 349.
318. For a fine discussion and survey of how federal courts handled the then-new rule 413, see Thompson,
supra note 10.
319. Id. at 247-48.
320. Id.
321. See supranotes 280-281 and accompanying text.
322. See infra note 337.
323. See generally Orenstein, supra note 177; Tillers, supra note 177.
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V. MAKING SENSE OF IT ALL-COMBINING HISTORY,
PSYCHOLOGY, AND STATISTICS
It is time to adopt an alternative view of character evidence based upon a
continuing maturation of our understanding of the human psyche as it relates to
criminal activity. a24 The historical underpinnings of character evidence,325 the
discordant manner in which the current Federal Rules of Evidence address character
evidence,326 the influence of psychological theories regarding personality theory
over the development of the character rules of evidence, and the data in recent
recidivism studies support this argument. Adopting this alternative view of
character evidence requires taking empirical recidivism data and positing that it
should impact the admissibility of propensity character evidence. 27 The issue is
how to draft new rules that allow for the use of character evidence while protecting
the rights of the accused and the victim.
Discussions about new recidivism data and recent developments in personality
theory and their impact on understanding and modifying the Federal Rules of
Evidence must begin with an organization of the recidivism data in a fashion that
highlights the importance of this evidence from a character predictive standpoint.
The following two tables are a compilation of the data found in the Beck and
Shipley3 28 and Langan studies.329 Unless specifically indicated, all percentages are
based on the re-arrest criteria for defining recidivism data sets previously
discussed.3

Table 9. Percentage of Prisoners Who Subsequently Committed the Same Offense
Recidivating Offense
BJS 1983
BJS 1994
BJS Sexual Offenses 1994
Burglary

31.9

23.4

N/R

Larceny/theft

33.5

33.9

N/R

Motor vehicle theft

18.6

11.5

N/R

Drug Offenses

24.8

41.2

N/R

Homicide

6.6

1.2

N/R

Rape

7.7

2.5

5.0

Other Sexual Assaults

N/R

N/R

5.5

324. See generally Davies, supra note 193.
325. See, e.g., THAYER, supra note 1; WIGMORE, EVIDENCE, supra note 2.
326. See Kuhns, supra note 177, at 802; Uviller, supra note 177, at 845-46.
327. Park, supra note 171, at 756-64. Professor Park's article sounds a cautionary note on the possible use
of recidivism data in the promulgation of character evidence rules.
328. See supra note 9 and accompanying text.
329. See supra note 9 and accompanying text.
330. See supra note 47 and accompanying text.
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Table 10. Percentage of Prisoners Who Subsequently Committed the Same Category of Offense
BJS Study 1983

BJS Study 1994

Violent Offenses (homicide, rape, robbery,
assault).

30.4

27.5

Property Offenses (burglary, larceny/theft,
motor vehicle theft, fraud).

49.8

46.3

Drug Offenses

24.8

41.2

Category of Recidivating Offense

The Beck and Shipley study and the Langan studies establish that a convicted
burglar has a high statistical probability of committing an additional property
crime. 331 Further, there is a high statistical probability that the recidivating property

crime will resemble the burglar's previous offense. 332 If similarities between the

previous offense and the recidivating offense are sufficiently connected from a
logical and legal relevance perspective, the finder of fact should be allowed to
consider the prior actions by the accused as circumstantial proof for the charge
concerning the recidivating offense. The judge would first compare the misconduct
that resulted in the earlier conviction to the current charged misconduct. If sufficient
similarities exist, the court would allow the finder of fact to consider the actions
resulting in that earlier conviction as circumstantial proof of the charged offense.
Any concerns about the propensity evidence overwhelming the deliberative process
would be addressed through the use of limiting evidentiary instructions.333 This
would prevent wasted time searching for a non-propensity theory that the court will
accept. It also injects a sense of direct purpose and transparent honesty into the trial.
If the accused was not a career criminal and had character traits that could be used
to rebut allegations that he committed an offense, he or she would be allowed under
these new rules to admit evidence of specific acts of conduct that could
circumstantially prove his or her innocence, subject to a legal or logical relevance
connection mirroring the same type of analysis for admissibility of relevant prior
misconduct.
Because a variety of factors are working in concert when admitting propensity
evidence, a standard methodology must exist allowing the courts to rely with
confidence upon the logical and legal relevance of the character propensity evidence
offered. A systemic process for addressing this type of evidence is required when
the court determines propensity admissibility. The factors identified in the
recidivism studies provide the standard methodology for determining logical and
legal relevance, and a careful redrafting of Federal Rule of Evidence 404(a)3"
would establish a systematic process for weighing those factors. The recidivism
studies establish that prisoners with certain criminal histories are much more likely

331.
332.
333.
334.

See supra Table 5.
See supra Table 5.
See supra notes 280-281 and accompanying text.
See supra note 17.

NEW MEXICO LAW REVIEW

[Vol. 36

to commit a similar offense. If these character traits and factors for specific
situations are identifiable, then the system can and should rely upon propensity
evidence when it meets the standards outlined above. When both common sense and
statistical research lead to this conclusion, these factors should form the basis of any
balancing test under a legal relevancy standard prior to admitting character
propensity evidence. These factors should be found even in areas of low statistical
connection, particularly in crimes involving sexual misconduct. If they do not, such
evidence cannot be considered legally relevant and should be excluded.
Such an approach would require the removal of Federal Rules of Evidence 413,
414, and 415 and the creation of a much more rational, cogent, and applicable
standard for prior sexual misconduct under Federal Rule of Evidence 404(a) or
404(b).335 The low statistical correlation between prior sexual offenses and
recidivating sexual offenses supports this change. Without the revision, the validity
of the currently configured rules is called into question by the recidivism data.336
The current rules are not based upon sound statistical data and the lack of
specificity within the rules concerning particular sexual offenses greatly reduces
their potential validity.3 37 Utilizing the specific factors identified in the Bureau of
Justice Statistics, a recent Canadian study,338 and research by the Center for Sex
Offender Management, 339 it will be possible to begin to create rules of evidence that
address these concerns and provide for the admissibility of propensity evidence
where appropriate, even when dealing with crimes that have the lowest statistical
correlation between prior offense and recidivating offense.

335. See supra note 17.
336. The low statistical correlation for sexual crimes and recidivism can only be explained by considering
the additional offense specific factors outlined for sexual offenders in the recidivism studies, specifically the
Canadian studies relied upon by the Bureau of Justice Statistics when it addressed the counter intuitive anomaly
of the statistics it created. See infra notes 340-344, 351 and accompanying text.
337. Wigmore, Thayer, and the courts of Great Britain stretching back into antiquity had it right-character
matters. They intuitively understood the connection between what you are as a person, defined by your character,
and what you do. The developments in personality theory support this correlation between character and conduct.
See supra notes 226-229 and accompanying text. Interactionism establishes how certain character traits produce

predicted behavior when the situation impacting the specific character trait is sufficiently defined. Recidivism data
provide the factors that supply sufficient definitions as to when character is relevant and probative in specific
situations. See generally CENTER FOR SEX OFFENDER MANAGEMENT, RECIDIVISM OF SEX OFFENDERS (2001),

available at http://www.csom.org/pubslrecidsexof.html [hereinafter CSOM]; R. Karl Hanson & Monique T.
Bussi~re, Predicting Relapse: A Meta-Analysis of Sexual Offender Recidivism Studies, 66 J. CONSULTING &
CLINICAL PSYCHOL. 348 (1998), availableat http://home.wanadoo.nl/ipcelibrary-two/han/hanson_98-text.PDF;
R. Karl Hanson & Kelly Morton-Bourgon, Public Safety and Emergency Preparedness Canada, Predictorsof
Sexual Recidivism: An UpdatedMeta-Analysis 2004-02, http://ww2.psepc-sppcc.gc.ca/publications/corrections/
pdf/200402 e.pdf (last visited June 3, 2006). Examples include the use of a certain plan or scheme or the
identification of a particular type of victim. See Hanson & Bussitre, supra, at 3-4; Hanson & Morton-Bourgon,
supra, at 15-16.
338. See generallysupra Tables 5-9; Hanson & Bussi~re, supra note 337.
339. See CSOM, supra note 337. The Center for Sex Offender Management has become a premier grantbased institution focusing on the many issues surrounding sexual offenders. The CSOM points out that sex offender
characteristics can be divided into historical and dynamic categories. Historic categories cannot be changed by

treatment and they include such issues as age, prior offense history, and age at first sex offense arrest or conviction.
Dynamic factors are potentially subject to treatment and include deviant sexual preferences, substance abuse, and

a pattern of sexual arousal coupled with substance abuse. Id. at 5. The CSOM also notes that reviews of some
studies have established a recidivism rate for incest offenders between four and ten percent, for rapists between

seven and thirty-five percent, child molesters with female victims between ten and twenty-nine percent, and child
molesters with male victims between thirteen and forty percent. Id. at 7.
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The Langan, Schmitt, and Durose study by the Bureau of Justice Statistics
addressed the low statistical correlations for recidivating sexual offenders, 3, °
pointing to the existence of other factors within the subset of recidivating sexual
offenders. 4 The study reasoned that sex offenders are approximately four times
more likely than non-sex-offenders to commit a sex crime as their recidivating
offense342 but noted that recidivating sexual offenders do not commit the vast
majority of sex crimes perpetrated each year.34 3 The Langan, Schmitt, and Durose
study only covered a three-year period following the release of prisoners. 3"
Two Canadian studies, titled Predicting Relapse: A Meta-Analysis of Sexual
Offender Recidivism Studies and Predictors of Sexual Recidivism: An Updated
Meta-Analysis 2004-02,345 performed meta-analysis that identified specific risk
factors for the increased possibility that additional sexual offenses will be
committed by identified sexual offenders. The first analyzed over sixty-one
different studies, 6 some of which followed sexual offenders for more than fifteen
years. It found that, over the course of a four to five year period, there is
approximately a thirteen percent chance that a sexual offender will commit another
sexual crime.347 The study noted that deviant sexual interest is a highly predictive
factor with male sex offenders, citing the response to phallometric testing
concerning young boys as an example.348 The risks of recidivism varied based upon
sexual criminal history variables. 9
The second Canadian study supports the position that identifiable factors greatly
increase the predictive ability of character traits to commit additional sex crimes
based upon certain identifiable risk factors such as deviant sexual interests and antisocial orientation or lifestyle.3 ' 0 Deviant sexual interests include sexual
preoccupations, paraphilic interests, sexual interests in children, and high scores by
men on the Masculinity-Femininity scale of the Minnesota Multiphasic Personality
Inventory.3 ' The second Canadian study also identified additional general
sexual attitudes and intimacy deficits as potential predictors of sexual
categories of
352
recidivism.
These three studies are important because they show a distinct statistical
correlation between definitive factors of situation and subsequent actions in
accordance with a character trait that is triggered by defined situations. This
supports the idea that a legal relevance balancing test for character propensity

340. LANGAN, ScHMrrT & DUROSE, supra note 9.
341. Id. at 1, 3-11.
342. Id. at 1.
343. Id. at 33-34.
344. Id. at 1.
345. See Hanson & Morton-Bourgon, supra note 337.
346. Hanson & Bussi~re, supra note 337, at 5.
347. Id. at 8-9.
348. Id. at 3-4.
349. Id. at 9.
350. Hanson & Morton-Bourgon, supra note 337, at I ("There is now a general consensus that sexual
recidivism is associated with at least two broad factors: a) deviant sexual interests, and b) antisocial
orientation/lifestyle instability.").
351. Id. at 9.
352. See id.
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evidence must consider these factors, particularly when the crime in question is
sexually based. While the percentage of recidivating sex offenders who commit
additional sex crimes is small, the connection between specific types of victims and
additional misconduct is high.353 There are no studies addressing the impact of more
mundane or pedestrian types of character traits that form the basis for property
crimes and drug crimes, but given the clear correlation with sex crimes, the
admissibility of propensity evidence under a similar standard for those offenses is
reasonable.
Data from the recidivism studies indicate that character evidence relating to
property crimes and drug offenses is a much better predictor of future similar
misconduct than character evidence relating to sexual crimes when looked at from
a broad category perspective. 4 Some evidence scholars have noted that this type
of evidence is generally somewhat prejudicial, but nonetheless relevant. 355 Also,
evidence about property theft and drug possession or distribution is much less likely
than evidence of sex crimes to inflame the passions of the jury to the extent that
they cannot rationally and cogently follow the instructions of the judge. If a judge
can formulate instructions concerning the proper use of character evidence that are
sufficiently clear to allow a jury to properly use evidence of prior sexual
misconduct, 35 6 it is clearly possible to produce cogent limiting instructions allowing
jurors to hear logically relevant evidence concerning prior property crimes or prior
drug offenses. The fact that prior misconduct captured by recidivism data is
extremely relevant from a logical perspective argues for its admissibility. The
successful use of limiting instructions by courts for sexual misconduct propensity
evidence 357 supports the position that we can produce a system that allows this
legally and logically relevant information before the finder of fact without destroying the process. The best use of the recidivism data will allow for the admissibility
of prior misconduct as to a specific crime when the relationship between the prior
conviction and currently charged offense is sufficiently similar to ensure both the
logical and legal relevance of the proffered propensity evidence.
A proper system designed to introduce relevant propensity evidence must address
the fear of jury overvaluation before admitting propensity character evidence to
show that an individual acted in accordance with a particular character trait. Some
evidence scholars have discussed the impact of character evidence on the jury
process previously,35 8 and specific research has been performed concerning the
impact of character evidence as it relates to the sexual activities of the accused.359
One jury study established the visceral reaction of juries when confronted with the

353. See id. The sexual preoccupations factors listed in this study support the argument that a predilection
for specific types and classes of victims is to be expected.
354. See supra Table 1.
355. See supra note 238 and accompanying text.
356. See supra notes 280-281 and accompanying text.
357. See supra notes 10, 244, 267 and accompanying text.
358. See, e.g., Imwinkelreid, Small Contribution,supra note 217, at 1146-48.
359. See Edward J. lmwinkelreid, The Dubiety of Social Engineering Through Evidence: A Reply to
ProfessorSanchirico'sRecent Article on CharacterEvidence, 51 DRAKE L. REV. 283, 296 n.95 (2003).
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details of abnormal sexual behavior and its possibility of overcoming rational
deliberations.360 The effect that specific limiting instructions have on jury
deliberations has not yet been researched. One can extract from recent high profile
cases such as the prosecution of pop star Michael Jackson that these instructions are
working. 36 ' Additional studies need to be done in this area to further assist us in
understanding what impact these types of instructions have on the deliberative
process, since our system currently relies upon those instructions to properly apply
and interpret the rule of law.
The concern about jury overvaluation has been cited as a primary reason for
limiting the use of character evidence. In a recent article, Professor Friedman
outlined ways to minimize the jury overvaluation concern if it is presupposed that
the concern is valid.362 Examples of the application of limiting instructions to cases
involving Federal Rule of Evidence 413 support the position taken by Professor
Friedman that such evidence can be admitted.363 The Federal Rules of Evidence
favor the admissibility of evidence, 3" but the issue of overvaluation is considered
to be one of the primary reasons to exclude evidence from the jury and that
preference is clearly present in the 403 balancing test.365 We know that character

evidence for certain categories of crimes and for certain specific crimes is clearly
probative. The logical relevance connection between them is established. The legal
relevancy concerns are addressed by applying specific identified factors that
increase the likelihood of recidivism to the balancing test conducted by the court
before admitting such evidence. The issue of legal relevance is one of balancing
competing concerns, and those identified factors would allow the court to
competently balance them. 366 Given that the Federal Rules of Evidence are weighted

in favor of admissibility, and that the ability of the trial judge to prevent the
impermissible use of character evidence is well established through recent

360. Id. at 294-95 & n.94.
There have been studies of lay jurors' ability to comply with a limiting instruction confining
evidence of an accused's prior conviction to a credibility use. For the most part, the studies
conclude that the jurors have great difficulty following the instruction-many jurors disregard
the instruction and misuse the evidence in their reasoning on the merits of the case.
Id. at 294-95. Indeed,jurors interviewed as part of the University ofChicago Jury Project "'almost universally used
the defendant's record to conclude that he was a bad man and hence was more likely than not guilty of the crime
for which he was then standing trial."' Id. at 295 n.94 (quoting James E. Beaver & Steven L. Marques, A Proposal
to Modify the Rule on Criminal Conviction Impeachment, 58 TEMP. L.Q. 585, 587, 602-06 (1985)). This sort of
misuse of character propensity evidence is more likely under our current system. A proper redrafting of the rules

will allow for appropriate instructions tojurors establishing when they can, and when they cannot, make this logical
connection.
361. During the Jackson trial, evidence of prior sexual misconduct with underage males was admitted
through the testimony of witnesses. The prosecution then argued in closing argument that because Mr. Jackson
allegedly committed sexual misconduct with young males in the past it was more likely that he had committed the

charged offense. The jury was not convinced and acquitted Mr. Jackson. The propensity evidence did not have
sufficient weight to overcome the credibility problems of the alleged victim and his mother. See Jackson Trial at
a Turning Point,ABCNEWS.COM, Mar. 25, 2005, http://abclocal.go.com/wls/story?section=News&id=2913256.
362. See Friedman, supra note 238.
363. See generally lmwinkelreid, Comments, supra note 25.

364. See FED. R. EviD. 402 (stating that "all relevant evidence is admissible") (emphasis added).
365. See FED. R. EviD. 403.
366. See id.
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applications of Federal Rules of Evidence 413 and 414, there is a good argument
for admitting propensity evidence if the jury does not overvalue it.
VI. CONCLUSION
Our current system of evidentiary rules routinely excludes propensity evidence
not relating to sexual misconduct while allowing it under different legal theories.
This is a misuse of resources and an additional source of confusion for the everyday
citizens who come in contact with the court system through the trial process. It
forces attorneys to create alternative theories of admissibility that sometimes stretch
the bounds of credibility. The list of common-law exceptions codified in Federal
Rule of Evidence 404(b) 367 provides illustrative examples of how prior attorneys
convinced judges to allow propensity character evidence that was clearly probative
into evidence under an admissible non-character theory of relevance. This approach
creates the misconceptions discussed earlier that produce a sense among jurors that
an individual more likely committed the misconduct if he committed similar acts in
the past, without specific instructions on how to apply the propensity elements of
the prior misconduct that the jurors' common sense tells them is relevant, if not
dispositive. Up until now, the use of propensity evidence under false rubrics created
situations where the tail of propensity evidence and non-propensity theories of
character have been wagging the dog of evidentiary law. It is time for the rules of
evidence to properly wag the tail of propensity at trial where warranted by a deeper
understanding of psychology and recidivism. We should begin to draft logically
consistent rules for the admissibility of character evidence to prove that a person
acted in conformity therewith under Federal Rule of Evidence 404(a). History,
psychology, and recent recidivism data support that action, and fairness to the8
36
victims of crime and those individuals accused by the state of criminal activity
creates a moral imperative to address these issues now.

367. See supra note 266.
368. The other side of allowing propensity evidence will be the ability of an accused to offer his or her own
relevant character traits through specific acts of conduct. For a discussion of how this sort of positive use of
propensity evidence might occur, see Josephine Ross, "He Looks Guilty": Reforming Good CharacterEvidence
to Undercut the Presumptionof Guilt, 65 U. PUTT. L. REV. 227 (2004).

